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     Appendix A
Without disclosure of HIV status there cannot be true consent. The consent cannot simply be to have sexual intercourse. Rather it must be consent to have intercourse with a partner who is HIV positive. True consent cannot be given if there has not been a disclosure by the accused of his HIV positive status. (Justice Peter Cory in Cuerrier)
A. 
Introduction
1.
In 1998, a majority of the Supreme Court of Canada held in R. v. Cuerrier that the failure to disclose one’s HIV positive status could amount to a fraud that would vitiate consent if there was a “significant risk of serious bodily harm”. The subsequent application of this test has proven difficult. Triers of fact apply differing thresholds to determine the significance of the risk, with inconsistent results. Some courts have interpreted the Cuerrier test as criminalizing only unprotected sex while others have concluded that it applies also to protected sex. The varying interpretation and application of the test have resulted in unfairness to those infected by a sexually transmitted infection. Their legal obligations remain unclear. Importantly, it has also resulted in inadequate protection for the public.
2.
Recently, the Manitoba and Quebec Courts of Appeal, in R. v. Mabior and R. v. D.C., dealt with the application of the significant risk test in cases in which the accused either used a condom or had a low or undetectable viral load. Both appellate courts entered acquittals on the basis that either condom use or a low viral load lessens the risk of serious bodily harm to a level that is less than “significant”. Both Attorneys General were granted leave to appeal these decisions. The cases were joined and argued before the Supreme Court on February 8, 2012. Several interveners were granted permission to make submissions. The decisions remain under reserve. In the meantime, this Court in faced with these appeals.  
3.
In the first case at hand, the appellant Mekonnen was informed in November 2007 that he was HIV positive. After learning of his status, he nonetheless had sex with the complainant without disclosing his status and asserting that he was infection-free. He was subsequently charged with two counts of aggravated sexual assault. In March 2010, Justice James Keaney of the Court of Justice in Brampton convicted him on one count. The appellant Felix was informed in September 2005 that he was HIV positive. He was instructed that he had a legal obligation to disclose his status to prospective sexual partners and to always use a condom. Nonetheless, three women subsequently reported that he had had intercourse with them without doing either. He was charged with a number of sexual offences and tried before Justice Kelly Wright of the Court of Justice in Toronto. He was convicted of five counts of aggravated sexual assault and one count of sexual assault. The complainants in both cases did not contract HIV.
4.
In March 2012, these two appeals were ordered to be heard together. Associate Chief Justice O’Connor granted an application by the Canadian HIV/AIDS Legal Network and the HIV and AIDS Legal Clinic Ontario to jointly intervene in these appeals, without contest by the Crown. 
B. 
Overview of the respondent’s position 
5.
The issue at hand is not whether there should be criminalization of nondisclosure. The Supreme Court has already made it clear that in this realm the criminal law has a legitimate and important role to play in protecting the public health and the welfare of the community through deterrence and denunciation. Rather, the issue to be determined is the scope of that criminalization. It is the position of the Attorney General that the protection of the public and the promotion the physical dignity and personal autonomy of a potential sex partner must be of paramount consideration in cases of nondisclosure. A course of conduct which knowingly exposes an unwitting partner to the risk of a sexually transmitted infection (STI) through a deliberate deception, is of utmost gravity and warrants criminal sanction. To fall short of requiring disclosure would be to prioritize a person’s desire not to be told “no” to sex over the right of another’s right to know the potential consequences of the sex they are saying “yes” to.
6.
The framework delineated under Cuerrier is no longer the appropriate framework of analysis to govern the question of nondisclosure of a sexually transmissible infection that could cause serious bodily harm. The vast majority of all current charges laid for nondisclosure are sexual-offence based. However, the Cuerrier test was decided in the context of aggravated assault charge and was designed under the application of fraud contained in section 265(3) of the Code. The focus of that offence is on the consequences of the act, in contrast to sexual assault, where the focus of the offence is on the mental state of the victim. The nature and scope of section 273.1 were not considered by the Cuerrier Court. Further, since the judgment in Cuerrier was rendered there have been significant developments in the legal evolution of consent. At its core, the law of consent became firmly grounded in notions of sexual autonomy and dignity. Courts have interpreted the legislative definition of consent in section 273.1 as requiring a freely exercised, conscious and reasonably informed choice. These developments mandate a different approach to the nondisclosure of HIV status than was taken in Cuerrier. 
7.
Moreover, the myriad difficulties encountered when applying the “significant risk” test underscore the fundamental soundness of the approach suggested by the respondent. In cases of nondisclosure of a significant relevant fact that could cause serious bodily harm, the determination of criminal liability should not be focused on whether a condom was used or on estimates of what a person’s viral load may have been at the time of the sexual activity in question. Besides the difficulties inherent in reaching reliable estimates, these inquiries also ignore fundamental notions of what consent to sexual activity actually signifies. Whether, when and how a person elects to shoulder a risk of suffering serious bodily harm by engaging in sexual activity with another is their determination to make. In all respects, an informed consent analysis provides the most appropriate framework with which to determine when an obligation arises to disclose the existence of a STI capable of causing serious bodily harm.
8.
It is important that the law in this area develops in ways that reflect developments in the legal landscape of consent. As it does, so too, must it develop with a mind to advancements in the understanding of HIV transmission and treatment since Cuerrier. Under an informed consent analysis, the risk of serious bodily harm, which includes psychological harm, or a physical endangerment to life would inform the nature of the charge. Further, the resulting punishment upon conviction would reflect the harm caused and the accused’s moral blameworthiness. 

9.
With respect to the present cases, under the advanced framework and in recognition of how the evidence played out in these trials, the appellant Mekonnen would be guilty of sexual assault. It is conceded that under this approach, the Crown did not meet its burden of establishing endangerment of life as required by section 273. The same reasoning would apply to the appellant Felix. However, given the physical and psychological impacts of Felix’s nondisclosure on the complainants, it is submitted that he should be convicted of the included offence of sexual assault causing bodily harm. This is not to suggest that the Crown could not have met its burden had the evidence been led at trial to establish endangerment to life. It is only to say that in the trial below, this did not occur.  Mr. Felix’s one conviction for sexual assault would stand.
Part I:

Respondent’s Statement OF Facts

A. 
Facts

10.
The respondent accepts the facts in the appellants’ facta and relies on the overview below. 

B. 
Overview of the facts in R. v. Yonatan Mekonnen
a) 
The complainant K.S. 

11.
The appellant Mekonnen was charged with two counts of aggravated sexual assault – one count pertaining to the month of January 2008 and the other to the month of February 2008. Both charges related to a single complainant, K.S. She met the appellant in December of 2007, the month after he learned that he had HIV. K.S. testified that they had sex the first time they got together, in January of 2008, at a hotel. She said that he performed oral sex on her and they had vaginal intercourse without the protection of a condom. Immediately afterwards, they had a discussion about the possibility of contracting sexually transmitted infections. Rather than disclose his HIV positive status to the complainant, he lied and told her he was infection-free.  

12.
Their relationship grew stronger. K.S. testified that they had sex numerous times. Sometimes the appellant wore a condom; other times he did not. For a few weeks in February and March, the appellant moved in with her and her mother. Shortly thereafter, they decided to rent their own place. On the day before they were set to move, the appellant called K.S. at work and said he needed to speak with her. Once together, the appellant told K.S. that he had just found out he was HIV positive. She was shocked; however, she did not really know what HIV was. The next day, she broke down at work and explained to her boss that her boyfriend had told her he had HIV. Her boss took her to a sexual health clinic where she was tested for HIV. K.S. and the appellant carried out their plan to move in together and continued to have sex using a condom. On some occasions, the application of the condom was delayed. Their relationship ended in April or May.
13.
The appellant testified that he was in denial about being HIV positive when he first met K.S. He also said that they had only had sex once, on Valentine’s Day, prior to their moving into their own place. He said they had used a condom on that occasion but he did not disclose his HIV status. He testified that on each subsequent occasion when they had sex, they used a condom. 
14.
Dr. David Richardson, who the appellant had seen about his HIV diagnosis, testified at trial. He submitted reports pertaining to the appellant’s testing, his positive test results and Dr. Richardson’s subsequent dealings with the appellant and K.S. He also gave evidence that barrier protection substantially reduces, but does not eliminate, the risk of transmission. 

b)
Reasons for conviction
15.
Justice Keaney reviewed aspects of the law from Cuerrier, noting that the failure to disclose HIV positive status is a type of fraud that can vitiate consent. To establish the offence of aggravated sexual assault he noted that the Crown must establish that the appellant’s act endangered the life of the complainant. The judge quoted a passage from Cuerrier which states, in essence, that without disclosure of one’s positive HIV status there can be “no true consent”.
16.
The trial judge then found that, as the appellant had admitted to having had sex with the complainant without first disclosing his HIV positive status, this act of fraud vitiated K.S.’s consent regardless of whether a condom had been used. He found that condom use is not absolutely safe and as such, the appellant endangered the life of the complainant. He registered a conviction on the count of aggravated sexual assault that covered the relevant time frame. 
17.
The trial judge was unable to conclude, however, that the complainant and the appellant had had sex in January. As a result the appellant was acquitted on the first count aggravated sexual assault. Justice Keaney sentenced the appellant Mekonnen to nine months of incarceration followed by three years of probation.
 

C. 
Overview of the facts in R. v. Lester Felix

18.
The appellant Felix found out that he was HIV positive in September 2005. He was informed by health care workers that he was obligated to disclose his HIV status to sexual partners. He was also advised that condoms should always be used.  Mr. Felix testified that he was never put on any medication for his HIV and was informed that his viral loads were low. 
a) 
The complainant N.S. 

19.
N. S. first came into contact with Mr. Felix through an internet dating site when she was sixteen. For about four years, they sporadically communicated through Facebook and other telecommunications. Although they had often spoken of meeting up in person, N.S. was wary – she was trans-gendered and had concerns about her safety. Eventually, in August 2009, they met in person. Mr. Felix picked up N.S. from her apartment and drove to his own. Once there, they watched television and talked. Because Mr. Felix had had a few alcoholic drinks and spoke of being uncomfortable about driving N.S. home, she stayed the night. They slept in the same bed. While N.S. was on her side facing away from him, Mr. Felix rubbed himself against her back and buttocks. She told him she was not interested in sex, however, Mr. Felix persisted in rubbing himself against her. Eventually N.S. decided she would have sex with him. She masturbated Mr. Felix and performed oral sex on him. They also had anal intercourse. Mr. Felix was the insertive partner and N.S. was the receptive partner. Before he climaxed, he pulled out and ejaculated on her torso. N.S. testified that no condom was used. She also said that at no time during their years of communications did Mr. Felix disclose to her that he was HIV positive. 
20.
The morning after this sexual encounter, when the appellant was driving N.S. home, he was pulled over by the police. He instructed N.S. not to tell the police that they had had sex. N.S. figured his insistence on her silence was because she was trans-gendered and he was embarrassed. An officer had N.S. step out of the car and asked her if they had sex. When she said they had, the officer told N.S. that she should go to the hospital to be tested. N.S. undertook a course of medication to reduce the chances that she would develop HIV. She was violently ill as a result. She was tested twice for HIV during the course of medication and again five months after its completion. She continued to be tested regularly and has tested negative each time. 

21.
The evidence of the appellant, which the trial judge rejected, was that N.S. knew about his HIV positive status almost from the outset of their telecommunications. The trial judge also rejected the appellant’s testimony that he had used a condom on the night that he and N.S. had sex. 
b) 
The complainant M.F. 
22.
M.F. came into contact with Mr. Felix on an internet dating site. Later, they began to send one another other MSN messages and connected over Facebook. After a few months of communicating on-line, they decided to meet in person. They met at a shopping mall and returned to his apartment with the intention that M.F. would spend the night. Once at his apartment, they watched a movie and later had sexual intercourse. The appellant wore a condom. 

23.
Over the next couple of months, M.F. and the appellant got together five more times and had sexual intercourse on each occasion. Unlike the first night, however, the appellant did not use a condom. One night in August 2009, M.F. was watching television when a news report mentioned Mr. Felix and noted that he was HIV positive. Police had asked anyone who had had sex with him to contact them. M.F. did so. At trial, M.F. testified that at no time during their relationship had Mr. Felix disclosed his status. M.F. testified that she would not have had sex with the appellant, with or without a condom, had she been aware of his infected status. 
24.
The evidence of the appellant, which the trial judge rejected, was that he disclosed to M.F. that he was HIV the first night they were together. The trial judge also disbelieved his assertion that he used a condom that night and during two or three subsequent sexual encounters.
 
c) 
Reasons for conviction
25.
Justice Wright identified two issues to be decided: Did the appellant disclose his positive status before engaging in sexual activity with the complainants and; Were the incidents of intercourse unprotected, thereby creating a significant risk to the lives of the complainants? The trial judge accepted the evidence of N.S. that she and the appellant had had sex without disclosure and without protection. She also inferred from the evidence that, had N.S. been informed of the appellant’s HIV status, she would not have engaged in sexual activity. The trial judge convicted the appellant Felix of aggravated sexual assault in connection with N.S.
26.
The trial judge also accepted the evidence of M.F. and convicted the appellant of aggravated sexual assault for engaging in unprotected intercourse with her. In relation to the first sexual encounter during which he wore a condom, the Crown had conceded that the offence of aggravated sexual assault could not be proven beyond a reasonable doubt. However, the trial judge accepted the Crown’s argument that the lesser offence of sexual assault had been established. She convicted the appellant of sexual assault on the basis that his “lack of disclosure that he was HIV-positive vitiated any consent that he obtain on this occasion”. In addition, since the appellant was on two separate probation orders at the time of the offences, he was convicted of the two counts of breaching those orders. Justice Wright subsequently sentenced the appellant Felix to five years incarceration, minus two and a half years credit for pre-trial custody.

Part II:

Response to THE ISSUES RAISED BY THE Appellants 

AND THE INTERVENERS
A. 
Introduction
27.
The respondent will address the issues raised by both appellants and the interveners in the following fashion. First, although the respondent’s position would apply to any STI that meets the proposed threshold of a significant relevant fact that could cause serious bodily harm, the context of these two cases is HIV. The interveners have submitted that the nature of HIV has changed so dramatically in the last decade that it can no longer be considered an automatic “death sentence”. However, while death may not be automatic, it can still ensue. In addition, HIV does shorten life expectancy. Further, HIV remains an incurable, life-altering, devastating disease that affects every aspect of a person’s life. In order to better situate the issues in this case, some facts about HIV – and their import to the issue of consent - are discussed below. 

28.
Second, the respondent will argue that the definition of consent under section 273.1 mandates disclosure of significant relevant facts that could cause serious bodily harm. Focus will be on three Supreme Court decisions rendered after Cuerrier that defined “voluntary consent” as well as on three provincial appellate court decisions that have approached the question of consent with a focus on section 273.1. The respondent will also highlight three trial decisions that approached the issue of nondisclosure with a consent based framework in mind. The respondent will discuss how the proposed analysis could work in terms of the nature of the charges laid and punishment imposed.
29.
Third, the difficulties with the application of the significant risk test in terms of risk estimations based on condom usage and viral loads will be addressed in order to underscore the need to move away from the “significant risk” test and towards the respondent’s proposed approach. Finally, the impact of the approach advanced to the cases at hand will be discussed, as will be other issues the appellants have raised.
B. 
The realities of HIV
30.
Despite growing awareness of HIV, the HIV epidemic continues to grow worldwide, including in Canada. As of 2008, it was estimated that between 65,000 and 76,000 Canadians are infected with HIV/AIDS, an increase of about 14% from three years earlier. Between 2300 and 4300 new HIV infections were identified in Canada in 2008, about 1618 of which were in Ontario. Roughly 80% of these new cases resulted from sexual contact. The most recent data estimates there are 26,627 people living with HIV in Ontario. Over 400,000 HIV tests are conducted each year in this province. In 2007, for example, 410,262 persons sought testing and 1,076 were diagnosed with HIV. The most significant barrier to testing is the stigma associated with HIV. 
31.
Approximately one-quarter to one-third of Canadians living with HIV are thought to be unaware they are infected. It is estimated that people who are newly infected and unaware may be responsible for up to 40-50% of new infections. If someone is completely unaware that they might have been exposed to a risk of HIV transmission, they may not seek testing at all. Further, they may go on to have sex with others, spreading the virus when they are most infectious, creating yet more concern for public health. By the time they become aware, their own treatment may be jeopardized. All of these facts auger in favour of disclosure.
Canadian Blood Services v. Freeman, 2010 ONSC 4885 at para. 90 (see generally paras. 88 to 104)
Centre for Research on Inner City Health, St. Michael’s Hospital, An Evaluation of HIV Testing and Counseling Practices in Ontario, November 2010, at p. 1, 2
Public Health Agency Canada, Centre for Communicable Disease and Infection Control,  HIV/AIDS Epi Update: National HIV Prevalence and Incidence Estimates in Canada for 2008, Public Health Agency of Canada. Ottawa, Ontario
St. Michael’s Hospital, Centre for Research on Inner City Health, Evaluation of HIV Testing and Counseling Practices in Ontario, November 2010at pp. 1, 8, 11, 12, 26
P. O’Byrne, Criminal Law and Public Health Practice: Are the Canadian HIV Disclosure Laws an Effective HIV Prevention Strategy? Sex Res Soc Policy 2012; 9: 70-79 at 71
32.
The impact of HIV on an individual’s life cannot be overestimated. As Dr. William Cameron stated, infectious disease expert who testified in Canadian Blood Services v. Freeman: “HIV is a personal catastrophe for health, self-regard, contagion to others and reproductive limitations, as well as a social stigma, with major economic and quality-of-life impacts.” The choice of whether to risk contracting HIV - or whether to take additional precautions to prevent transmission – should be the choice of the partner who is assuming the risk, not the one who is imposing it.  Without question, there has been considerable medical advancement in the understanding of HIV transmission and its treatment. These developments have led many to conclude that HIV is no longer the “death sentence” that it was considered to be. Nonetheless, HIV nevertheless remains an incurable, life-long, life-altering, potentially fatal disease. In the trial against Cluto Mabior, Dr. Richard Smith, an expert in the area of HIV and AIDS, testified that:

· If left untreated, HIV progresses to AIDS, and AIDS results in death. If left untreated, the time from HIV infection to the development of AIDS averages about eight years. If AIDS is left untreated, the average interval from AIDS to death is less than two years;
· For those who become infected, HIV is a life altering disease both physically and emotionally; 

· Individuals with HIV must take medications every day and the condition is potentially lethal if they do not have access to treatment or fail to take their medications; and

· Even with treatment, HIV infection can still lead to devastating illnesses and death.
R. v. Mabior (C.L.), 2010 MBCA 93, at paras. 60 to 64, and 74 to 76 leave to appeal granted [2010] S.C.C.A. 492
R. v. D.C., 2010 QCCA 2289 at para. 97 leave to appeal granted [2011] S.C.C.A. 137
Canadian Blood Services v. Freeman at para. 93
33.
Estimates of life expectancy for people living with HIV vary and depend on a number of variables, including the time of diagnosis, lifestyle and access to quality health care. In a study published in the journal Lancet, researchers working with 14 HIV cohort studies in Canada, Europe and the United States concluded that the life expectancy of someone with HIV was about two-thirds of that someone who is not infected with HIV; a reduction of about 21.1 years. For people who are diagnosed early and have access to medical care, life expectancy after a diagnosis at age 35 is 72.3 years (about 90% of the United States average: 77.8 years). Dr. Robert Remis, an expert who testified at a preliminary hearing in R. v. Boone, said that even with optimal treatment, HIV will, on average, reduce life expectancy by 12 years.
The Antiretroviral Therapy Cohort Collaboration. (2008), Life expectancy of individuals on combination antiretroviral therapy in high-income countries: a collaborative analysis of 14 cohort studies, Lancet. 372 (9635): 293-299
Isabel Grant, Rethinking Risk: The Relevance of Condoms and Viral Load in HIV Nondisclosure Prosecutions, (2009), 54 McGill Law Journal 389, at paras. 23 and 24

R. v. Aziga, [2011] ONSC 4592 at para. 127 (notice of appeal filed)
R. v. Boone, 2011 ONSC 5889 at para. 5 (appeal decision under reserve)
34.
By damaging the immune systems, HIV renders a person vulnerable to a host of associated opportunistic infections and cancers, even if the person is on antiretroviral treatments (ARTs). HIV also affects many areas of one’s life besides health. It can result in depression, suicidal ideation, loss of employment, loss of social supports systems, loss of family members, as well as social stigma and discrimination. Justice Lofchik summarized the impact of contracting HIV on the life of one of Mr. Aziga’s victims in this way:
….this victim indicated that her entire life has changed as a result of her HIV infection and the actions of the offender. The emotional impact includes an inability to trust, feeling as if she is being talked about by others; isolation from others; depression and an inability to sleep. For this victim, the HIV infection has ruined her health in many ways. She has had to have all of her teeth pulled out; she suffers frequent migraine headaches; she has painful side effects from the HIV medication; and her feet have become inflamed and covered in sores making it difficult to walk, dance, bike and camp -- activities she enjoyed before her HIV infection. As a result of the physical effects of HIV and memory loss associated with it, this victim is unable to work and must depend on ODSP.
Aziga, at paras. 16 to 18, 20, 21, 22, 24, and 127
Also see: R. v. Thomas, 2011 ONSC 7136 at para. 79 (notice of appeal filed)
35.
The impact of HIV depends largely on how quickly one is diagnosed after infection.
 The progression of the disease is determined by factors such as susceptibility, immune function, age, the presence of other STIs and the particular strain of HIV. Treatment options are based on the availability of ARTs, which not everyone will have equal or sufficient access to. Many may lack the resources, monetary and otherwise, to deal with their prognosis fully and effectively. Further, as is evident from the above quote, not everyone can withstand the serious potential side effects of ARTs, which in themselves can shorten life expectancy. For example, HIV infected patients undergoing treatment have a higher risk of bone disease and heart trouble, particularly hardening of the arteries. Patients are destined to be on treatment for the rest of their lives and to take pills daily. Side effects of treatment can include rashes, chronic nausea, reduced appetite, chronic diarrhea and nausea. Treatment can also affect one’s mental acuity leaving one feeling “cloudy” and confused. Patients may also develop lipodystropy, a condition in which fat accumulates at the back of one’s neck and abdomen.
 In addition, there is evidence that only 75% of people who take ARTs actually benefits fully. The evidence on this point of Dr. Conway, a specialist in HIV, was summarized in Wright as follows:
…the treatments used for HIV infection are becoming more and more effective, and that the most recent data speaks of a life expectancy approaching 30 years after HIV contraction. In terms of treatment, Dr. Conway said that, in Canada, approximately 5% of infected persons are resistant to many of the drugs used, approximately 15% of infected persons do not take the medication as prescribed and the virus becomes more resistant to the drugs, and approximately 5% to 10% of infected persons get re-infected with the virus from high-risk behaviours and the new strain may be harder to treat. That leaves approximately three-quarters of HIV-infected persons, said Dr. Conway, who should enjoy the maximum benefits of treatment.
R. v. Wright (2009), 256 C.C.C. (3d) 254 at para. 9 (B.C.C.A.), leave to appeal refused, [2010] S.C.C.A. No. 22
R. v. J.U., 2011 ONCJ 457 at para. 85
Aziga, at paras. 18, 20, 24, 57 and 127
James McArthur, As the Tide Turns: The Changing HIV/AIDS Epidemic and the Criminalization of HIV Exposure, 2009 94 Cornell Law Review, 707 at pp. 708, 725, 729 and 732 
University of California, Adverse Effects of Antiretroviral Drugs, HIV InSite (July 2011) 
Matthew Cornet, Criminalization of the Intended Transmission or Knowing Non-Disclosure of HIV in Canada, (2011) 5:1 MJLH 61-102, at paras. 39, 64 and 65
Isabel Grant, The Boundaries of the Criminal Law: the Criminalization of the Non-disclosure of HIV (2008), 31 Dalhousie L.J. 123 at, p. 17 (QL version)
36.
Even if the virus is not transmitted, being involuntarily exposed to HIV and later finding out that a sexual partner was HIV positive can result in significant psychological anguish, as it did for the complainants N.S. and M.F. As Justice Binnie put it in R. v. Williams: “The exposure of an unwitting sexual partner to the risk of HIV infection, through deliberate deception, is the stuff of nightmares”.  Indeed, the victim in another R. v. Williams case was devastated when she learned she could be infected. As the judge in that case described it: 

She had a nervous breakdown, became depressed, lost her job and her apartment, and was shunned by her friends. She no longer trusts men. Although not currently diagnosed as HIV-positive, V.C. remains understandably anxious about her infective status.
Dr. Phil Klassen testified at Mr. Aziga’s sentencing hearing that the level of mental distress inflicted when one becomes aware that they have been involuntarily exposed to HIV can be “pure torture” and may even rise to the level of post-traumatic stress disorder. The waiting period before seroconversion take places can range from four weeks to several months – a significant period of time to live with the torture and stress of not knowing one’s fate. Further, taking prophylactic measures after one has learned that he or she may have been exposed to the virus can also have serious physical consequences. In the present Felix appeal, for example, the complainant N.S. underwent a 30 day cycle of antiviral medication that caused her to become violently ill.
 

Reason for judgment, R. v. Lester Felix, July 24, 2010, at p. 11.25 to .31; Reasons for sentence, December 1, 2010, at p. 5.25 to p. 8.15
R. v. Williams, [2003] 2 S.C.R. 134 at para. 19
R. v. Williams, 2006 ONCJ 484 at para. 12

R. v. Bruneau, [2010] O.J. No. 4600 at para 20
R. v. Miron, [2000] M.J. No. 500 at para. 12 (Prov. Ct.) 
R. v. Walkem, [2007] O.J. No. 186 at para. 12 (S.C.)
Aziga, at paras. 25 to 34 and 127
Diana Ginn, Can Failure to Disclose HIV Positivity to Sexual Partners Vitiate Consent? R. v. Cuerrier (2000) 12 Can. J. Women & L. 235 at p. 240
37.
As the above discussion demonstrates, the devastation that an HIV diagnosis can inflict in terms of one’s health, life expectancy, familial and social situations, employment and mental well being, is vast. The decision of whether to take a risk – any risk – should lie exclusively with the person being asked to take it, not with the one imposing it. As will be discussed next, an informed consent approach to disclosure accords priority to a person’s right to control their sexual autonomy and physical health.
C. 
Consent under section 273.1 mandates disclosure of significant relevant facts that could cause serious bodily harm

a) 
The respondent’s position outlined
38.
The Cuerrier test was the product of the application of a fraud analysis pursuant to section 265(3). As Mr. Cuerrier had not been charged with a sexual offence, the ambit and import of section 273.1 was not fully considered. Indeed, it was never mentioned. This is not to say that notions of consent did not factor into the Cuerrier analysis. As evidenced from the quote at the outset of this factum, the Court was concerned with recognizing the role that consent plays in such matters. However, as section 273.1 was not its focus, Cuerrier lacks the type of analysis that the Supreme Court of Canada has since taken in R. v. Ewanchuk and most recently in R. v. J.A. With these subsequent legal developments in our understanding of consent, the Cuerrier framework is no longer the appropriate basis for assessing the criminality of nondisclosure for sexual offences. 

R. v. Cuerrier, [1998] 2 S.C.R. 371 at paras. 105 to 108, 123 and 127

R. v. Ewanchuk, [1999] 1 S.C.R. 330

R. v. J.A. [2011] 2 S.C.R. 440

Carissima Mathen, and Michael Plaxton, HIV, Consent and Criminal Wrongs, (2011) 57 Criminal L.Q. 464 at 471 to 472
39.
Under a section 273.1 analysis, consent has not been obtained where there was nondisclosure of a significant relevant fact that could cause serious bodily harm.
 Any potential exposure to a serious communicable disease that could substantially interfere with the complainant’s physical or psychological well being is a significant fact that must be disclosed. Re-calibrating the test to be applied in cases of nondisclosure in light of developments in the jurisprudence acknowledges the centrality of the sexual aspect of the conduct at issue and focuses on the harm targeted by the sexual assault laws - autonomous will and physical and psychological integrity. Without disclosure, sexual partners are not given the chance to make an autonomous decision whether to engage safer activities, insist on protections or even opt not to engage in sexual relations. Their sexual agency and physical integrity is undermined. To not require disclosure would be to prioritize one individual’s urge to have sex without running the risk of being told “no”, over the right of another to know what it is they are being asked to say “yes” to.  
Mathen and Plaxton, supra, at p. 481 
R. v. McCraw, [1991] 3 S.C.R. 72 at paras. 23 and 42
40.
Viewed through the lens of informed consent, the analysis for determining criminality of nondisclosure in the sexual context becomes clear and predictable. As mentioned earlier, the law under Cuerrier has resulted in uncertainty and inconsistency as a result of the frailties associated with assessing “significant risk” in the context of condom use and viral loads. These issues underscore the need to move away from a test that is no longer reflective of the law of consent.
41.
The threshold of “significant relevant fact” that could cause bodily harm would ensure that trivial deceptions that should not be the concern of the criminal law – such as false promises of love and affection - would be excluded from its reach. To ensure that trivial matters are not captured within the law, the standard would, as suggested by Professor Stewart, have regard to: 
(1) Whether the dishonestly concealed or misrepresented fact would have caused the complainant to withdraw their consent; 
(2)  Whether a reasonable person would have realized that the concealed fact was important to the decision to agree to the sexual activity; and 
(3) Whether the significant fact could substantially interfere with the complainant’s physical or psychological integrity.

It is submitted that this threshold provides a principled distinction between conduct that is worthy of criminal sanction and that which is not. 
Hamish Stewart, “When Does Fraud Vitiate Consent? A comment on R. v. Williams” 2004 Crim. L. Q. 144 at 155 and 156
42.
As is the case with developing law on consent, the law on disclosure obligations must also adapt to advancements made in the treatment and prevention of HIV. As will be discussed further, this analysis can be enhanced by the use of graduated levels of liability based on the seriousness of the charge and a punishment that is commensurate with the accused’s moral blameworthiness.  
b) 
The statutory framework
43.
For the purpose of consent, the law did not distinguish sexual from non-sexual touching until section 273.1 of the Code was enacted in 1992, through Bill C-49. The particularized definition accorded to consent in the sexual context reflects the unique gravity of the violation inherent in a sexual assault. The following passage extracted during the debates during the second reading of Bill C-49 by the Minister of Justice and Attorney General Kim Campbell sheds further light on Parliament’s firm purpose in enacting the model of consent for sexual activity now enshrined in sections 273.1 and 273.2: 
Also forming the basis for this bill is a broader principle, one that was emphasized during the consultation process.  It is simply this.  All men, women and children must have autonomy over their own lives and more specifically, their bodies.  They must have the right to make decisions about their lives including their sexual lives without fear that those decisions will later, be subject to unfair scrutiny and misinterpretation. 

…

This fundamental principle goes to the heart of what it means for anyone to live in a democratic country such as Canada.  It must inform every aspect of our lives and indeed it is an integral part of the provisions of this bill.

…

Furthermore the list of situations in which no consent is obtained is not exhaustive, that is there will be other situations in which the law will find no consent to have been obtained. 

As we look around us we can hardly deny that the landscape, particularly with regard to sexual activity, has changed dramatically. Recognition of the fundamental rights of women has redefined the way we approach our relationships. Clearly consent to sexual activity cannot be assumed, presumed or believed unless reasonable steps have been taken to ascertain that consent has in fact been given.  Common sense and responsible conduct so demand.

Commons Debates April 8, 1992, 9504-9508 

44.
Consent is defined in the Code both in terms of its absence and its presence. Section 265(3) enumerates several situations in which consent is not obtained. This section applies to all forms of assault. However, particular to sexual assault, Parliament delineated a positive definition of consent, namely, “the voluntary agreement of the complainant to engage in the sexual activity in question.” For sake of clarity, the section stipulates situations in which consent will not be “voluntary” – over and above those contained in section 265(3). Furthermore, Parliament made it clear in sub-section (3) that these enumerated situations are not intended to be exhaustive. As Chief Justice McLachlin stated in J.A., by providing a non-exhaustive list of circumstances in which no consent is obtained Parliament has authorized the courts to identify additional situations in a manner consistent with the policies underlying the provisions of the Criminal Code. 

J.A. at para. 29
45.
Interpreting section 273.1(1) as requiring consent to be informed by significant relevant facts that could cause serious bodily harm flows from a textual, contextual and purposive interpretation of the sexual assault provisions. Understanding consent in this fashion is also consistent with Parliament’s objective of protecting autonomy and freedom of choice within the intimate realm of sexual activity.  Further, as will be now discussed, it is in keeping with the Supreme Court of Canada’s jurisprudence in Ewanchuk, Williams and J.A. 

c) 
Three Supreme Court cases decided after Cuerrier have broadened the boundaries of what a “voluntary consent” to sexual activity entails 
46.
Since Cuerrier was rendered, the Supreme Court has defined “voluntary consent” in the context of sexual activity in a robust manner. Consent, the Court has said, is about protecting and promoting the sexual autonomy and personal integrity - both physical and psychological - of every individual. It is paramount that individuals have absolute control over who touches their body, and how. For consent to be legally effective, it must be reasonably informed, conscious and freely given with awareness of the proposed actions and consequences. The threads woven through these decisions and subsequent appellate interpretations, strongly militate towards an informed consent approach to the issue of nondisclosure of significant relevant facts that could cause bodily harm.
i) R. v. Ewanchuk, [1999] 1 S.C.R. 330
47.
In 1999, the year after the Cuerrier decision was rendered, the Supreme Court dealt with a situation in which a young woman who went for a job interview was sexually assaulted by the accused. This case ranks as the leading authority on the actus reus and mens rea of sexual assault. Justice Major wrote for the majority while Justices McLachlin and L’Heureux-Dube wrote concurring opinions. In an often-cited passage, Justice Major explained the rationale underlying the criminalization of sexual assault this way, at paragraph 28:

… Society is committed to protecting the personal integrity, both physical and psychological, of every individual. Having control over who touches one's body, and how, lies at the core of human dignity and autonomy. The inclusion of assault and sexual assault in the Code expresses society’s determination to protect the security of the person from any non-consensual contact or threats of force. The common law has recognized for centuries that the individual’s right to physical integrity is a fundamental principle, “every man’s person being sacred, and no other having a right to meddle with it, in any the slightest manner. [citation omitted, emphasis added]
48.
In this passage, three pertinent points stand out. First, the protection of the security of the person is a fundamental legal principle. Second, the goal in defining “consent” is to protect the physical and psychological integrity of every person. Third, everyone should have the right to control who touches their body – and how any form of touching transpires. 

49.
Justice Major made numerous other comments that are germane to understanding what a legally effective consent encompasses. He said, for example, that consent must be “freely given”. He further noted that: “The law must afford women and men alike the peace of mind of knowing that their bodily integrity and autonomy in deciding when and whether to participate in sexual activity will be respected”. In addition, Justice Major quoted from an excerpt from a passage authored by Justice Fish which outlined the contours of consent. In full, the passage states that:
As a matter of both language and law, consent implies a reasonably informed choice, freely exercised. No such choice has been exercised where a person engages in sexual activity as a result of fraud, force, fear or violence. Nor is the consent requirement satisfied if, because of his or her mental state, one of the parties is incapable of understanding the nature of the sexual act, or of realizing that he or she may choose to decline to participate. 

Consent is thus stripped of its defining characteristics when it is applied to the submission, non-resistance, non-objection, or even apparent agreement of a deceived, unconscious or compelled will. .. [emphasis added]
Ewanchuk, at para 36, 37 and 66 

R. v. St. Laurent (1993), 90 C.C.C. (3d) 291 (Que. C.A.) at para 17, leave refused [1994] C.S.C.R. no 55
50.
Ewanchuk is key to understanding what consent in the present context should entail. As one author has commented, decisions since this case continue to develop an advanced understanding of consent by “giving teeth” to the requirements that consent be affirmative, active, freely given and “with awareness of the proposed actions and their consequences” raising the standard to “informed consent”. 

Lise Gotell, Rethinking Affirmative Consent in Canadian Sexual Assault Law: Neoliberal Sexual Subjects and Risky Women, 41 Akron L. Rev. 865 2008 at 870 to 871
ii) R. v. Williams, [2003] 2 S.C.R. 134
51.
A few years after Cuerrier, the Supreme Court was again confronted with a nondisclosure of HIV case. The accused had had a sexual relationship with the complainant for five months before learning he was HIV positive. After learning of his status, he concealed this information from her and continued to have unprotected sex for another year. She later tested positive for HIV. Williams was subsequently charged with aggravated sexual assault. At trial, he conceded that he had passed on the virus to the complainant. However, he argued that he might have done so before he knew that he was HIV positive and therefore lacked the requisite mens rea. In recognition of this fact, the Court concluded that he could only be convicted of attempted aggravated assault. 
52.
Justice Binnie wrote the unanimous decision for the Court.  As a commentator has observed, the Court adopted a purely subjective approach to determining the actus reus that is more in keeping with Justice L’Heureux-Dube’s approach in Cuerrier then it is with the majority reasons. Justice Binnie echoed Justice Cory’s comment that “without disclosure of HIV status there cannot be “true consent” and that a “consent not based upon knowledge of the significant relevant factors is not a valid consent.” Consent, he noted, was entirely subjective: it turned exclusively on the complainant’s state of mind. The evidence was clear that the complainant had not – and would not have – consented to sex with an HIV positive partner, and therefore the accused could not rely on her consent as a defence to his actions. He stated: 
The complainant never consented to have sexual intercourse with a partner who was HIV-positive...  There is nothing whatsoever in the evidence to suggest that the complainant, believing rightly or wrongly that she was HIV-free, consented to run such a risk.

…

The complainant never consented to have sexual intercourse with a partner who was HIV-positive…At all relevant times, she believed that both she and the Respondent were HIV-free.  That is enough to reject the Respondent’s argument on consent.
Here, even though the complainant might already have been infected with the virus, it was determined that she nevertheless maintained the right to control the conditions under which she was willing to engage in sexual activity with the accused. The Court found that the accused’s deceptions denied her this right and had vitiated her consent.  
Williams, at paras. 37 to 40

Hamish Stewart, supra, at p. 152

53.
In approaching the issue of the complainant’s consent in this way, Justice Binnie relied on Ewanchuk. He said that by withholding information about his HIV status, the accused had denied the complainant control over her body.  In his analysis, it did not matter that the Crown could not prove when the complainant became infected with the virus and, thus, whether she had actually been exposed to a significant risk of harm after his diagnosis.  The accused had violated the complainant’s right to choose whether to have sex with an HIV-positive person.  
iii) R. v. J.A. [2011] 2 S.C.R. 440
54. 
Most recently, in J.A., the Supreme Court heard an appeal from a decision from this Court. Essentially, the question for the Court was whether “voluntary consent” required the complainant to be conscious throughout the sexual activity in question. This accused had, with the complainant’s apparent prior consent, choked her into unconsciousness during sexual activity and performed a sex act on her.  In a 6 to 3 decision, the Court held that consent presupposes an active, conscious awareness. In coming to this conclusion, Chief Justice McLachlin, writing for the majority, made numerous comments about the nature of consent in our law: 

· Consent requires a conscious, operating mind, capable of granting, revoking or withholding consent to each and every sexual act; 

· A complainant has to be given the ability to decide, at each and every point of sexual activity, whether and on what terms she is willing to engage in this behaviour; 

· A complainant must be able to evaluate each and every sexual activity or encounter; and

· A complainant must be able to change her mind partway through and withdraw her earlier consent. As the Chief explained, “Parliament requires ongoing, conscious consent to ensure that women and men are not the victims of sexual exploitation, and to ensure that individuals engaging in sexual activity are capable of asking their partners to stop at any point.” 

Further, the Chief Justice noted that control over one’s own sexual integrity, the fundamental freedom protected by the sexual assault laws, requires an ability to meaningfully determine how and in what circumstances one’s body is being touched. 
At paras. 3, 21, 34, 42, 43, 44, 60 and 66

d) 
Three provincial appellate court decisions that have moved away from the fraud analysis towards an informed consent analysis to determine liability for sexual assault 
55.
A developing line of provincial appellate authority since Ewanchuk has applied the definition of consent in section 273.1 in order to assess the validity of consent to sexual activity that is induced by deceit or nondisclosure, instead of fraud. These cases support the respondent’s position that the proper analysis to be applied in cases of nondisclosure of HIV status rests on the positive definition of “voluntary consent.” 
i) R. v. Crangle (2010), 256 C.C.C. (3d) 234 (Ont. C.A.), leave to appeal refused, [2010] S.C.C.A. No. 300

56.
In Crangle, this Court approached the issue of whether there was a valid consent based on section 273.1, even though the issue at trial had been framed under “fraud” in s.265(3). The victim had a relationship with Craig Crangle. His twin brother, Glen, went into the darkened bedroom where the victim was sleeping and initiated sexual activity. The victim thought he was Craig and he did nothing to abuse her of her mistake. He proceeded to have intercourse with her. She later discovered that the man in bed with her had been Glen. The offender contended that the Crown had to prove that her mistake as to his identity had been caused by his deception. In rejecting this argument, Justice Goudge stressed that the analysis must begin with its definition in s.273.1:

In my view, this argument fails. The analysis of the presence or absence of consent in this case must begin with the definition provided by s. 273.1(1) of the Code, which defines “consent” to mean the voluntary agreement of the complainant to engage in the sexual activity in question.  It is the absence of consent defined in this way that the Crown was obliged to prove.  In other words, the Crown had to establish that the complainant did not voluntarily agree to the sexual activity that took place that night. …

And further:

More importantly, there is nothing in the language of s. 265(1)(c) or the jurisprudence to suggest that only a mistake as to the identity of the sexual partner that is induced by fraud vitiates consent. Moreover, the appellant suggests no policy reason why an identity mistake caused by something else will not do.  Indeed s. 273.1 suggests the opposite.  It does not confine consent to voluntary agreement except where that is negated by an identity mistake due to fraud.  Where the subjective state of mind of the complainant is that her consent hinged on the identity of her sexual partner, her mistake about that identity renders his conduct non-consensual, whether or not the mistake is induced by fraud. The presence or absence of fraud may however be significant to whether the Crown can prove that the accused did not have an honest belief that the complainant was consenting. [emphasis added] (at paras. 17 and 23)
ii) R. v. Stender (2004), 188 C.C.C. (3d) 514 (Ont. C.A.) aff’d [2005] 1 S.C.R. 914
57.
In R. v. Stender, the complainant testified that she only engaged in the sexual activity at issue with her ex-boyfriend because of his threats to disseminate nude photographs of her to friends and acquaintances. The accused admitted he had blackmailed the complainant into having sex with him. The accused was acquitted and the Crown appealed. In contrast to the Crown’s argument at trial that the complainant’s consent had been vitiated as a result of the accused’s abuse of power, the Crown argued on appeal that the complainant had never truly consented from the outset because her consent was not “voluntary”. The Court agreed, concluding that on the admitted facts and factual findings of the trial judge, the complainant had not given consent within the meaning of section 273.1 to the sexual activity. The complainant was not, as Justice Cronk wrote, “knowledgeable about her options” or her choices.  As such, the trial judge, in focusing on whether consent was not obtained due to an abuse of power had missed the “threshold question for determination”, namely, whether she had consented at all. This conclusion was endorsed by the Supreme Court of Canada. 
At paras. 45 to 47 and 54
iii) R. v. Hutchinson (2010), 251 C.C.C. (3d) 51 (N.S.C.A.)
58.
In Hutchinson, a majority of the Nova Scotia Court of Appeal interpreted section 273.1 as mandating a broad approach to the meaning of consent. The accused was charged with aggravated sexual assault for deliberately poking holes in the condoms he used with his girlfriend, hoping she would become pregnant. At trial, the accused successfully applied for a directed verdict of acquittal. The Crown appealed, advancing the main position that the complainant’s consent had not been “voluntary”. The Crown further argued that his actions, which arguably resulted in her pregnancy and subsequent abortion, endangered her life.  A majority of the court granted the appeal and sent the matter back for a new trial. 

At paras. 4 to 8 and 16
59.
In her decision, Justice Roscoe held that the complainant must have consented to engage in the “sexual activity in question”. The issue was not simply whether the complainant had consented to sexual intercourse, but whether she had consented to intercourse without contraception when she was not menstruating.  She arrived at this conclusion by a comparison of section 265(1)(a) and section 273.1(1).  Since the former applies to all forms of assault, including sexual assault, and the latter only applies to sexual assaults, the words “voluntary agreement … to engage in the sexual activity in question” must mean something more than consent to the application of force.  In her reasoning, Justice Roscoe quoted with approval this passage from R. v. Ashlee:

Section 273.1 of the Criminal Code came into force in 1992. It substantially reformed the law of sexual assault. The legislation in its preamble expresses concern about the prevalence of sexual assault against women and children and was intended to ensure the full protection of their Charter rights. It was drafted to reinforce the understanding that women have an inherent right of control over their own bodily integrity and that human dignity and equality rights demand nothing less. Parliament recognized that consent was usually the crux of sexual assault trials and therefore what constituted consent required clear legislative definition. For that reason, it unequivocally defined what exactly consent means and when consent cannot be obtained, or if obtained, would be invalid at law.

Justice Roscoe concluded that the victim was entitled to control her sexual integrity and to choose whether any sexual activity would include the risk of becoming pregnant through unprotected sex. The evidence of the complainant was that she had only consented to protected sex. As such, the sabotage of the condoms had fundamentally altered the nature of the sexual activity in question, and therefore the complainant’s consent had not been reasonably informed and freely exercised.

At paras. 35 and 37

R. v. Ashlee  (2006), 212 C.C.C. (3d) 477 at paras. 12 to 33 (ABCA), leave refused [2006] S.C.C.A. No. 415

f) 
Other HIV specific cases focusing on informed consent 

60.
There have been indications from some trial courts that the robust understanding on consent should inform the approach taken to nondisclosure of HIV positive status. In each of these three cases reviewed below, the courts have signaled that an approach to consent based on condom use is unsatisfactory; that consent under 273.1 is a valid basis for determining liability for nondisclosure; and that the numbers game of risk assessment fails to recognize the sexual agency of the partner. 

i) R. v. McGregor (2008), 240 C.C.C. (3d) 102 (C.A.)
61.
In R. v. McGregor, this Court heard a Crown appeal against sentence after an accused was given a conditional sentence for aggravated sexual assault. The accused was convicted for two instances of unprotected sexual intercourse without disclosure of his HIV positive status. In allowing the appeal and increasing his sentence to one year in jail, the Court made a number of comments that are germane to the issues raised in these two appeals. Importantly, although the charge only covered two acts of unprotected intercourse, the Court repeatedly referenced the fact that the accused had also engaged in numerous acts of protected intercourse with the complainant without disclosure during their entire relationship. The Court signaled that in so doing, he did not obtain consent. Although the issue now at hand was not the one before the Court then, the Court’s comments are noteworthy. In assessing the crime’s degree of seriousness, Justice Cronk stated:

The respondent’s crime was very serious.  On the sentencing judge’s findings, the respondent deliberately refrained from disclosing his HIV-positive status to M.M. for approximately a year and a half, notwithstanding that he knew that he was obliged to do so before engaging in sexual intercourse with her and despite prior explicit warnings to him of his disclosure obligation by public health authorities.  ….

By failing to tell M.M. of his HIV-positive status, the respondent deceived M.M. throughout their entire relationship concerning a medical condition that could expose her to a life-threatening illness. Then, on two separate occasions of unprotected sexual intercourse, when the respondent knew that the risk to M.M. of contracting HIV was heightened by his failure to use a condom, he again blithely failed to tell her that he was HIV-positive.  The sentencing judge observed: “There is little to be said that can leaven the gravity of this offence.” I agree. [emphasis added]
At paras. 28 and 29
62.
The Court made a number of other comments suggesting that, in its view, protected sex without disclosure is non-consensual: 

…For the full duration of their 18-month relationship, he withheld from M.M. information vital to her health and well-being.  On two occasions when a clear and real potential for M.M.’s exposure to HIV existed, the respondent continued his pattern of deception by failing to inform M.M. of his HIV-positive status.  In so doing, the respondent breached that element of trust that formed the basis of his relationship with M.M.
The respondent’s non-disclosure of his HIV-positive status meant that M.M. was essentially duped, for a prolonged period, into having sexual relations with the respondent. The respondent’s failure to disclose that he had HIV vitiated M.M.’s consent to sexual intercourse with him. In Cuerrier, at para. 127, the Supreme Court of Canada bluntly warned: 

Without disclosure of HIV status there cannot be a true consent.  The consent cannot simply be to have sexual intercourse.  Rather, it must be consent to have intercourse with a partner who is HIV-positive.  True consent cannot be given if there has not been a disclosure by the accused of his HIV-positive status.  A consent that is not based upon knowledge of the significant relevant factors is not a valid consent.

Viewed in this light, the respondent knowingly engaged in a lengthy pattern of non-consensual sex with M.M., animated throughout by a fundamental breach of trust that culminated in two instances of high risk unprotected sexual intercourse. … 

I note that the sentencing judge found as a fact that: “Had [M.M.] known from the outset about McGregor’s HIV status, she never would have engaged, however infrequently it may have been, in unprotected sexual intercourse.”  One might also ask whether, if she had known that the respondent was HIV-positive, M.M. would have engaged in sexual intercourse with him at all: condoms sometimes fail.  That choice, which was hers to make, was denied to M.M. by the respondent’s deliberate decision to ignore his obligation to disclose his HIV-positive status to her. [emphasis added] 
At paras. 31 to 34
ii) R. v. Boone, [2011] O.J. No. 4830 

63.
In another Ontario case, a Superior Court judge, in reviewing a decision for a committal to stand trial, concluded that the Crown’s argument that section 273.1 mandated disclosure of HIV status was deserving of consideration.
 Mr. Boone had been charged with 25 offences related to sexual activity with eight complainants. He conceded committal for many counts but challenged his committals on four counts of attempted murder and three counts of sexual assault. The trial judge did not commit Mr. Boone on the attempted murder counts and the Crown brought an application for certiorari and mandamus. The trial judge did commit on the contested sexual assault counts and Mr. Boone brought an application to quash those committals. 
64.
The reviewing judge allowed the Crown’s application and dismissed the accused’s motion to quash. In regards to the latter decision, the judge agreed with the Crown that a possible basis for liability was founded in section 273.1, supported by the reasoning in J.A. and Williams, in that the complainants may not have consented to the specific sexual activity in question:
I appreciate that after extensive review of the law, the learned preliminary hearing judge rejected the Crown's position regarding section 273.1 and concluded that this was a case of consent vitiated by fraud in the context of nondisclosure of HIV status. He relied on the principle set out in the case of R. v. Cuerrier, … and the requirement that there be some evidence of actual serious bodily harm in order to justify an order for committal on sexual assault. Obviously, there is some confusion in determining when sections 265(3) or 273.1 apply. A review of R. v. Cuerrier, R. v. Williams, R. v. Ewanchuk, R. v. Hutchinson, R. v. S. (D.G) does not fully clarify the confusion.

Before a principle of law as set out in section 273.1 of the Code is taken away from the trier of fact, it has to be clear. I do not agree with the preliminary hearing judge that section 273.1 does not apply in this matter. Further at trial, when all the evidence has been heard, I am not convinced that the trial judge would not be obligated to charge the jury on the meaning of consent as set out in section 273.1.
I agree with the Crown's position that the trier of fact could reasonably infer that the complainants did not consent to engage in sexual activity with someone who was HIV positive and that no consent was given within the meaning of section 273.1. [citations omitted] (at paras. 19 to 21
iii) R. v. Thomas, 2011 ONSC 7136
65.
In another recent Ontario trial decision, Justice MacDonnell of the Superior Court rejected a statistics-based approach to determining “significant risk”. In doing so, he also said that his approach to the issue had the benefit of ensuring that the person who is being exposed to the risk gets to decide whether they will take that risk. The accused Thomas was convicted of aggravated sexual assault for having numerous acts of unprotected intercourse with a woman over a 14-month period after he had learned he was HIV positive. The complainant became infected with HIV. But as his relationship with her had started before he was diagnosed, this situation was similar to the one the Supreme Court faced in Williams. The Crown argued that his liability for an attempted offence rested on fraud under section 265(3)(c). The defence argued that, as it could not be proven when the complainant was infected, the accused was entitled to an acquittal, particularly since the Crown had offered no expert evidence to prove risk.

66.
Justice MacDonnell found that, in order to establish significant risk, the Crown does not need to tender expert evidence. In the judge’s view, Justice Cory’s “significant risk” test only meant to draw a line between serious harms and trivial ones. He found support for his interpretation in Williams because Justice Binnie had held that the complainant “did not subjectively consent to unprotected sex with an HIV-positive partner”. Accordingly, he concluded:

…If Williams and Cuerrier are to be reconciled, in my view, it must be on the basis that the focus of the deprivation inquiry is on the question of whether the harm to which the complainant was exposed was a significant harm, not on the statistical probability of the harm actually occurring. This interpretation, it should be said, has the benefit of ensuring that the right to make the decision as to whether the risk of serious harm is worth taking remains with the person at risk, not with the person who is dishonestly concealing the risk. (at para. 76)

The trial judge considered it beyond dispute that if a male engages in unprotected intercourse, he risks infecting her with HIV and this risk meets the “significant risk” definition. 

Thomas, at paras. 54 to 56, 61, 66, 67, 75, 76, 81 and 83

Also see: R. v. F.S. (2006), 262 C.C.C. (3d) 472 at para. 44 (Ont. C.A.)

e) 
The appropriate test: informed consent 
67.
As is evident in the above discussion, courts have instilled a robust and purposive meaning to “voluntary consent”. The common threads though all of the above noted decisions are these:

· The presence or absence of consent is subjective and determined solely by reference to the complainant’s internal state of mind at the time of the sexual touching;
· Consent must be reasonably informed;
· Consent must freely exercised;
· Consent must free from coercion;
· Voluntary consent requires the “conscious consent of an operating mind;
· Consent must be able to be withdrawn at any time;
· Consent entails the right to change one’s mind;
· No consent can be obtained where an individual lacks the capacity to consent;
· Consent is concerned with the protection of sexual autonomy and dignity;
· The purpose of sexual assault is to protect the "personal integrity, both physical and psychological, of every individual”;

· Consent will not be found when there is a failure disclose a significant relevant fact; 
· A voluntary consent is a choice, the product of free deliberation made with knowledge about available options; and
· A valid consent is one where the individual is able to understand the risks and consequences associated with the activity in which to be engaged and is able to make a choice.
In addition to the cases above, also see: R. v. G.R., [2005] 2 S.C.R. 371 at para. 22 

68.
It is the respondent’s position that these tenets of consent mandate disclosure of significant relevant facts that could result in serious bodily harm. Without such disclosure, a complainant cannot exercise his or her choice freely or voluntarily. Individuals must be reasonably informed of the significant facts at play in order that they be in a position to make an autonomous decision whether to engage in sexual activity. 

69.
The reasoning underpinning J.A. has direct application to the issue at hand. The majority recognized that unconscious partners cannot meaningfully control how they are being touched, leaving them open to abuse. The majority also found that unconscious persons lose the ability to either oppose or consent to the sexual activity that occurs. A finding that such a person is consenting would have effectively negated the right of the complainant to change his or her mind at any point. Where a person is denied knowledge about the HIV status of his or her partner, the ability of the uninformed person to meaningfully control the risks associated with his or her own sexual activity is similarly compromised. Being able to understand how one is being touched is crucial to exercising one’s autonomy and protecting one’s physical and psychological security. 

J.A., at paras 53 and 60
70.
Further, the majority decision turned on the complainant’s ability to consciously convey whether she was consenting and to know whether the boundaries of her consent were being violated. Importantly, the majority’s decision was animated by a recognition that complainants can only know whether they face potential harm if they are conscious. Complainants must, the majority stressed, be aware of what is and may be happening to them at all times:

The second difficulty is the risk that the unconscious person’s wishes would be innocently misinterpreted by his or her partner. Sexual preferences may be very particular and difficult for individuals to precisely express. If the accused fails to perform the sexual acts precisely as the complainant would have wanted - by neglecting to wear a condom for instance - the unconscious party will be unintentionally violated. In addition to the risk of innocent misinterpretation, the respondent's position does not recognize the total vulnerability of the unconscious partner and the need to protect this person from exploitation. The unconscious partner cannot meaningfully control how her person is being touched, leaving her open to abuse [citations omitted] (at 3, 21, 60 & 66)
71.
These principles were so important to the majority that they mandated a conviction even where the accused has apparently acted within the scope of the complainant’s alleged prior consent. The right to control one’s sexual autonomy could not be surrendered to someone else. Decisions by the Manitoba Court of Appeal in Mabior, on the other hand, require complainants to give away their control. This reasoning would all an individual to determine on behalf of a prospective sex partner whether he or she should accept the risk of HIV infection. Under the Mabior approach, using a condom or taking ARTs accomplishes what the complainant’s advance consent in J.A. could not – a removal of “actual, active consent” on the part of the complainant.

72.
Justice Cronk said in McGregor that information of another’s HIV status, even where a condom is used, is information “vital to [one’s] health and well-being”. Proper effect cannot be given to the legal understanding of consent without significant information being disclosed. A person from whom such information is concealed is not in a position to make informed decisions. The choice whether to assume this risk must lie with the person assuming the risk, not the person imposing it. No one else should be able to decide whether someone else should take the risk – whatever that may be - that a condom or that a low viral load will provide adequate protection against transmission. Condoms or low viral loads do not change the fact that certain sexual activities with an HIV positive person continue to carry a risk that the virus will be transmitted. Anyone that has been exposed to HIV without their knowledge has been denied the opportunity to make decisions for themselves and to exercise reasonably informed consent.
McGregor, at para. 31
73.
In both Cuerrier and Williams the Supreme Court of Canada acknowledged that “true consent” is rooted in being informed of “significant relevant factors” and that one of these factors is the HIV status of one’s partner. The consent analysis under s. 273.1 does not require analysis of whether the activity in question meets a threshold of a statistical risk of transmission of HIV that satisfies the “significant risk” threshold. Even where the risk of transmission is small but the possible harm is great, the risk of transmission amounts to a “significant relevant factor” that affects whether true consent has been given.  If information about that significant relevant factor is withheld the autonomy of the participant is compromised and the participant is no longer capable of evaluating the activity in question or determining the manner in which he or she is touched.
74.
A law that would permit someone else to make key decisions for another in the sexual realm is not in line with the law’s role in protecting and promoting sexual autonomy and bodily integrity.  This Court should conclude that the nondisclosure of one’s HIV status to a prospective sexual partner is one of the additional situations that section 273.1 deems non-consensual and which Chief Justice McLachlin has noted Parliament has authorized courts to identify. 

D. 
The nature of the charge and sentence would be commensurate with facts of case and moral blameworthiness of the accused
75.
Under the analysis advanced herein, not all nondisclosure of significant relevant facts would result in the same charge. The degree of risk posed to the complainant would dictate the offence charged and, upon a conviction, the sentence imposed. Further, the degree of culpability would be reflected in the election of the Crown to proceed by way of indictment or summarily on a charge of sexual assault, leaving open the possibility of a conditional sentence.
 Each case should be assessed on its own facts. Factors that will be central to the analysis for the level of charge or, on conviction, the appropriate sentence, would include: 

· The type of sexual activity engaged in; 

· The number of sexual contacts; 

· Whether precautions were taken by the accused; 

· The accused’s viral loads, if known, during the relevant time frame(s); 

· The psychological impact of the nondisclosure on the complainant; and

· Whether transmission occurred and the consequences therein. 
76.
Under the proposed framework, an accused who is HIV positive, is on anti-retroviral therapy, has a low viral load and uses a condom - but nonetheless does not disclose the significant fact that they are HIV positive - would be subject to a charge of tier one sexual assault. An accused who may have had a higher viral load during the relevant time frame, or does not use protection, could be subject to a more serious charge depending, of course, on all of the circumstances. If it were established by the Crown that the accused had “endangered the life of the complainant” they could face charges of aggravated sexual assault.
 Also, if the complainant learned after the nondisclosure that the sexual partner was HIV positive and suffered serious psychological harm, then a charge of sexual assault causing bodily harm could be advanced. 

E. 
Difficulties presented in the application of the “significant risk of serious bodily harm” test underscore need for developed approach based on informed consent
77.
The Cuerrier “significant risk” test has drawn much criticism. The test is vague and has resulted in considerable uncertainty about the scope of disclosure obligations. Further, establishing a threshold for a finding of significant risk, given the number of factors that impact on that assessment, proved difficult. Triers of fact have applied different thresholds to determine the significance of the risk, with inconsistent results across the country and within provinces. Based on Justice Cory’s surmisal that condoms might reduce the level of risk below the requisite threshold, some courts have interpreted Cuerrier as criminalizing only unprotected sex while others have concluded that it applies to protected sex.
 The vagueness of the significant risk test has also left the public ill-protected and, as discussed elsewhere in this factum, it ignores integral notions involving the meaning of consent. Concerns expressed about the test, coupled with the difficulties of basing disclosure obligations on generalized risk assessments, condom use and viral loads – exacerbated by other variables that affect risk of transmission - all accentuate the need to move away from the Cuerrier standard towards an approach based on informed consent.
Mabior, at para. 81
E. Mykhalovskiy and G. Betteridge, Who? What? Where? When? And with What consequences? An Analysis of Criminal Cases of HIV Non-Disclosure in Canada (2012) 27:1 Cdn. J.L Soc. 31-53 at 34

Alison Symington, Criminalization confusion and concerns: the decade since the Cuerrier decision, Vol. 14, No. 1, HIV/AIDS Policy & Law Review, May 2009
Mathen and Plaxton, supra at pp. 471 and 472
Ginn, supra at p. 240
i) Risk estimates are generalizations and can vary from study to study
78.
As already noted, inconsistent results have led to varying interpretations and applications of “significant risk”. By way of example, the British Columbia Court of Appeal held that there could be a sufficient risk of serious bodily harm where medical evidence estimated the rate of HIV transmission as 1.5 in 10,000 and committed an accused to stand trial on a charge of aggravated sexual assault. When the case went to trial, the trial judge found that the medical evidence placed the probability of infection to be ten times higher (as high as 12 in 10,000). However, the  accused was acquitted on the basis that this risk was “not material enough to establish deprivation invalidating consent”. In another case from British Columbia, Wright, the Court of Appeal held that average rates of transmission, which in that case were identified as approximately one half of one percent, constituted sufficient evidence to base a conviction for aggravated sexual assault.  The accused in that case, who was HIV positive, did not disclose his positive status to three complainants before engaging in sexual activity without wearing a condom. In contrast to Wright, a New Brunswick court, in Jones, held that a 1.0 percent to 2.5 percent risk of transmission of the Hepatitis C virus through anal intercourse did not constitute a significant risk.
R. v. J.T., 2008 BCCA 463 at paras. 11, and 18 to 21

R. v. J.A.T., 2010 BCSC 766 at paras. 54 to 58
R. v. Jones, 2002 NBQB 340 at paras. 26 and 33
Wright at para. 29 
79.
In a non-sexual offence based case in Ontario, Thornton, the accused was convicted of nuisance endangering life for donating his blood to the Red Cross without disclosing his known HIV positive status. On appeal, Mr. Thornton argued that the Crown had not proved that his conduct actually endangered the lives or health of the public because the Red Cross screened for HIV in order to prevent it getting into its blood bank. This Court specifically rejected this argument. It held that while the screening process was 99.3% effective, 
…it is not perfect. Human error and/or material failure in the screening process left open the possibility that the virus could be transmitted through donated blood like that of the accused. By knowingly offering HIV-positive blood, the accused had “obviously put potential recipients and health care workers at risk[.]” 
Here, the Court found that a conviction was justified even though the statistical likelihood of transmission was low.  The gravity of the potential harm – the “catastrophic” consequences of transmission - meant that a serious risk existed if there was any chance that the virus could be transmitted, even if that chance was slight.
R. v. Thornton (1991), 1 O.R. (3d) 480 at paras. 21, 24, 26 and 27 (C.A.), aff’d [1993] 2 S.C.R. 445
80.
Part of the difficulty in applying the “significant risk” test is that it is hard to pin down what risk the accused actually posed by having sex with the complainant. Risk assessments are estimations gleaned from the general risk of HIV transmission. Further, rates of transmission vary from study to study. What experts do generally agree upon, however, is that the ability to accurately quantify the per-act risk of transmission is limited. For example, Dr. Richard Smith, an expert who testified in Mabior, said that the risk of transmission for unprotected vaginal sexual intercourse ranges from 0.05 per cent (1 in 2000) to 0.26 per cent (1 in 384).  In addition, as will be discussed further below, a host of dynamics associated with risk of transmission have an impact on actual risk assessments. Ascertaining those factors in a accurate manner is often difficult and experts are compelled to make generalizations. The uncertainty and variability of risk estimates led one Ontario judge to call these estimates “moving targets”.  Finally, and importantly, for any given complainant, statistics are meaningless abstractions – they will either get HIV or they won’t.
Mabior, at paras. 60 to 64 and 74 to 76

D.C., at para. 108

  J.U,  at paras. 87, 130 and 131

Wright, at paras. 13 and 26

D. McLay et al, “Scientific research on the risk of the sexual transmission of HIV infection and on HIV as a chronic management infection” December 2011, at p. 3

Cornett, supra, at para 60
Grant, Isabel, The Prosecution of Non-Disclosure of HIV in Canada: Time to Rethink Cuerrier, (2011) 5:1 MJLH 7-59, at paras. 7, 8, 12 and 35
Mathen and Plaxton, supra, at p 475
ii) Basing disclosure obligations on condom use is problematic and unsatisfactory
81.
Two main factors - condom use and the viral load of the HIV positive person – effect estimates of risk. As noted above, some courts have found that condom use relieves one of having to disclose his or her serostatus, while others have not. The Manitoba Court of Appeal in Mabior determined that the proper use of condoms could reduce the statistical likelihood of transmission below the “level of significance”.  In J.U., Edwards and Nduwayo, the courts seem to have simply assumed that disclosure of HIV status was not required if a condom was used. In contrast, in the present appeals, the trial judges found that condom use was immaterial to a finding of liability. And, as referenced above, this Court in McGregor suggested condom use was irrelevant to the need to disclose. In Wright, the accused appealed his conviction and argued, in part, that the trial judge was obligated to instruct the jury to acquit him if they had a reasonable doubt about whether he had worn a condom. The Court of Appeal disagreed. It pointed to evidence tendered at trial about the efficacy of condoms. After referring to Justice Cory’s comment about condom use, the court concluded that the use of a condom does not prevent a finding that there was a “significant risk” and that it is a finding of fact for the trier to make. 
R. v. Edwards, 2001 NSSC 80 at para. 14
R. v. Nduwayo  2010 BCSC 1277 at para. 119, 146
J.T. at para. 19

Wright, at para. 35 to 39 
Also see: R. v. Agnatuk-Mercier [2001] O.J. 4729 at para. 7 (S.C.J.); and R. v. Smith, [2007] S.J. No 116 (QB) at paras. 79 and 80 affirmed on other grounds 2008 SKCA 61
82.
Founding disclosure obligations on condom use - and thereby restricting the scope of protection the criminal law will afford to people who are exposed to HIV involuntarily - is problematic for several reasons. First, condom use does not offer surefire protection. Condoms do not provide no risk; they are low risk. Condoms can break, as they did in Mabior, and they can fall off. It has been estimated that the use of condoms can reduce the rates of transmission by 80%. But in order to offer the best protection possible, condoms must be used consistently and properly. At Mr. Mabior’s trial, Dr. Smith testified that the proper use of condoms entails the following:

· The condom must be used before the expiry date on the package. If no expiry date is present, then it must be used within five years of the manufacture date;
· The condom must be taken out of the package carefully. It should not be opened with the teeth or cut open as that may damage the condom;
· The condom must be stored in cool temperatures;
· The condom must not be squished or sat on;
· The condom must be made of latex. Animal membrane condoms allow HIV to pass through;
· The condom must be correctly applied, which includes squeezing air out of the tip of the condom and rolling it completely down the shaft of the penis;
· Lubricant made out of specific materials must be used (no petroleum products, Vaseline or oils);
· If there are any problems with the condom during intercourse, the condom must be replaced;
· When removing the penis from the vagina, the condom should be held around the base of the penis to prevent spillage; and
· Both parties should be sober as the ability to optimize the use of a condom will be impaired if either is under the influence of drugs or alcohol. 
Mabior, at paras. 83 and 90 to 97
Wright, at paras. 36 and 37 

Grant, Rethinking Risk, supra, at para. 20

83.
Second, problems of proof inevitably arise in any attempt to prove or disprove consistent use years after the fact. The condom will not be available for testing and it will be difficult to remember if either sex partner checked whether air was squeezed from its tip or if an expiry date had passed. The Mabior Court recognized this dilemma in the following passage:
At the very least, issues of condom usage and viral load raise difficulties of proof ….  The scientific evidence provides only general propositions or benchmarks, whereas judicial determination of individual cases is, of necessity, fact-specific. It is the Crown’s obligation to prove its case beyond a reasonable doubt.  To achieve the goal of careful and consistent condom use, as described by Dr. Smith, involves a complex series of steps. The inquiry as to whether there was careful and consistent use of a condom in a particular instance of sexual activity is likely to be an unrealistic endeavour given that the sexual acts at issue will often have occurred some time ago, in conjunction with the use of drugs and/or alcohol, and the participants may be young and unaware of how to properly use a condom.  As an example, where the disclosure of the accused’s HIV-positive status occurs some time after the sex act, the actual condom is unlikely to be available for examination and testing, so how is the Crown to prove that it did not meet the standards prescribed by Dr. Smith, particularly where it was the accused who provided and applied the condom?

At para. 151

Also see: Mathen, and Plaxton, supra at p. 475
84.
Third, and most importantly, a focus on whether the HIV positive person wore a condom ignores the sexual agency of the other partner and undermines their right to self-determine what risks they will and will not take. Based on the above estimate of the success rate of condom use, about one in five people will not receive the protection he or she thought they were - and without disclosure they will not even know what harm the failed protection is subjecting them to. Whether the rates of transmission are one in 50 or one in 1,000, the person who is being expected to take that risk should be the one to decide whether to take it. 
iii) Basing disclosure obligations on one’s viral load is a highly problematic numbers game 
85.
Whether the risk is estimated to be 1 in 263 or 1 in 2000, estimates of one’s viral load should not be permitted to determine the scope of criminal liability and the protection afforded to unwitting sexual partners. The Court of Appeal in Mabior explained viral loads as follows:

…A viral load refers to the number of copies of the virus in a millilitre of body fluid, such as blood, semen or vaginal secretions. The transmission or infectiousness of an HIV-positive individual is directly proportional to viral loads so that the lower the viral load, the lower the risk of transmission. When the viral load is below approximately 40 copies or “undetectable,” HIV transmission is significantly reduced, although not proven to be completely eliminated.  Effective antiretroviral treatment is defined as HIV treatment that stably renders the viral load in blood undetectable for at least six months. (at para. 98)
As with condom use, some courts have found that evidence of a low or undetectable viral load relieves a person living with HIV from disclosing his or her status to prospective partners. Others have found otherwise. In some cases, the issue of viral load was not even considered. Mabior and D.C. are prime examples of the former approach. In Mabior, the court held that where the accused’s viral load suggested a low statistical likelihood of transmission at the time of sex, the Crown could not prove that a substantial risk of serious bodily harm existed. The accused therefore had to be acquitted. The Quebec Court of Appeal drew the same conclusion in D.C.
Mabior, at paras. 127 to 137

D.C., at paras. 100 to 122
Also see: R. v. Mzite, 2011 BCCA 267
86.
In the recent Ontario case of J.U., cited earlier, the Crown unsuccessfully sought to prove that the occurrence of unprotected anal and vaginal sex during one liaison the accused had with the complainant constituted a significant risk of bodily harm. At trial, evidence was tendered concerning the accused’s viral loads about nine months before he had sex with the complainant, a few months before their liaison, and again around the time he was having sex with her. Dr. Mario Ostrowski, an expert in the science of HIV, provided an opinion on the risk of transmission that took into account the accused’s known viral loads. Dr. Ostrowski explained that, “one cannot accurately predict the risk of acquiring HIV infection for a given individual due to the inherent variability among people”. However, he went on to say that, “one can estimate a general risk of transmission based on looking at the average rates of infection in epidemiologic studies”. Based on these studies and the known facts, he said, the risk of transmission through an act of vaginal intercourse was 1 in 769. He noted that this could change depending on the complainant’s age (i.e. if she was under 25, the risk would be 1 in 500). For an act of anal intercourse, he estimated the risk to the complainant as being 1 in 400. If seen as two sex acts, combined they presented a risk of transmission of 1 in 263. He added that there were a number of unknown factors that would impact his estimations, including the presence of other STIs. 
87.
The trial judge determined that the acts of anal and vaginal intercourse constituted “one sex act” and it carried a risk of transmission of 1 in 333. Against what the trial judge referred to as “the background of uncertainty and variability” inherent in these estimates, he was unable to conclude that the risk was “significant”. Consequently, he acquitted the accused. In contrast, the British Columbia Court of Appeal in Wright held that average rates of transmission, which in that case were identified as being approximately one half of one percent, constituted sufficient evidence upon which to base a conviction for aggravated sexual assault.
 
J.U., at paras. 85, 146 and 147
Wright, at paras. 7, 24, 25, 26 29 and 31 
88.
As is the case with condom use, using viral loads to found disclosure obligations and to restrict the scope of protection the criminal law will afford to people exposed to HIV involuntarily, is unsatisfactory. To begin, the numerical viral load reflects a mere “snapshot” in time. Whether the viral load would have remained the same days, weeks or months later, when sexual activity occurred, would be unknown. Testing is not contemporaneous. 
Mabior, at paras. 99

Cornett, supra, at para. 60

Mathen and Plaxton, supra at p. 475

Grant, Rethinking Risk, supra, at para. 27
Grant, Prosecution, supra, paras. 23 to 30
89.
Second, even with a low or undetectable viral load, a risk of transmission nonetheless remains. The British Columbia Court summarized the expert evidence on this point as follows:

In testifying about the various factors affecting the risk of transmission, Dr. Conway spoke about reduction of the risk but he never said the risk was eliminated. When discussing the Swiss study during his cross-examination, Dr. Conway took issue with the suggestion that a low viral load meant that sex was safe, and he agreed with defence counsel's follow-up comment that nothing but abstinence is 100% safe.
Various studies have also found that between 7% and 40% of people had detectable the HIV virus in their genital or anal fluids even though it was undetectable in their blood. As noted in Mabior:

…the World Health Organization and UNAIDS indicated that more research was needed to determine the degree to which the viral load in blood predicts the risk of HIV transmission and to determine the association between the viral load in blood and the viral load in semen and vaginal secretions. Research also needs to consider other related factors that contribute to HIV transmission.
As such, experts generally agree that condoms should be used regardless of one’s viral load.
Mabior, at para. 111
Wright, at para. 55

Aziga, at para. 125

D.C., at para. 97

The Canadian AIDS Treatment Information Exchange, HAART and HIV Transmission, Fact Sheet, pp. 1 to 3
Mathen and Plaxton, supra, at p. 475

Grant, Rethinking Risk, supra, at para. 26
90.
Third, numerous factors can affect one’s viral load and the ensuing risk of transmission. For instance, people can also become resistant to the medications. There can also be “blips” in viral load and other infections may also trigger a rise in it. If an HIV positive person has another STI, its presence could affect his or her viral load. If a person misses a dose of their medication or does not take their medication as directed, the viral load count could increase. If they have had flu or cold, their viral load could increase. Dr. Ostrowski, the expert who testified in J.U, said that even in a relatively steady state, the virus can fluctuate by a factor of three:

Once the patient becomes undetectable, it should remain so, although occasionally, there might be “blips”, in which case there might be a detectable virus load at a very low level. However, generally, the viral load will be undetectable unless the patient stops the treatment or the virus develops a resistance to the drugs. 
Although ultimately concluding a low or undetectable viral load would relieve an individual of an obligation to disclose, the Mabior court observed:
[I]t is difficult to know one’s viral load at a particular point in time and to ensure it remains undetectable.  Common infections, STD’s and treatment issues can lead to fluctuations in a person’s viral load. HIV-positive people with apparently undetectable viral loads can experience occasional spikes in viral load or may develop viral resistance. 
…
In addition to the viral load of the infected partner, other factors have been reported to affect the male to female transmission rate of HIV from men with unsuppressed plasma HIV viral loads, including oral contraceptives, gonococcal cervicitis, candida vaginits [sic], genital ulcers, bacterial vaginosis, herpes genitalis, Vitamin A definciency [sic], CD4 count <200, oral contraceptives.
Mabior, at paras. 98, 99,102, 111, 112 and 143

Wright, at para. 9

D.C., at para. 96

J.U. at para. 85
91.
Fourth, basing disclosure obligations on viral loads could encourage people to make their own assessments about their infectivity. An HIV positive individual wondering whether they have to disclose may have no idea what side of the line they are on – the line that requires disclosure or the one that does not. And that line is not easy to draw. In Mabior the court upheld the accused’s convictions in relation to the complainants M.P. and K.R. where his viral load count had been such that there was “probably low but possible” infectivity.  In relation to the complainants, S.H., D.S.C. and D.H., the court found a “high probability” that he was not infectious and entered acquittals. Discerning differences between the standards is difficult and arbitrary, which ultimately leaves the public ill-protected.

Cornett, supra, at para. 60

Mathen and Plaxton, supra, at p. 475
92.
Fifth, and importantly, a partner’s sexual agency and autonomy is denied. Whether individuals consent to engage in sexual activity and run a risk is their decision to make. The infected partner should not be in a position to make that decision for them based on his or her own assessment of the risk of transmission he or she may pose. 
iv) Numerous other factors affect the risk estimates of transmission and make resting disclosure obligations on an accused’s own assessment of risk dangerous    
93.
It has been established that innumerable factors affect the risk of transmission, including:

· The type of sexual activity;

· The role of the sexual partners (insertive vs. receptive);
· The presence of other STIs;
· Whether the male is circumcised (slight increase if non-HIV person is uncircumcised);

· Being on the birth control pill (a woman who is on oral contraception is at a higher risk for transmission);
· Cuts or abrasions in the mucous membranes of the vagina, anus or mouth;
· Age;
· For oral sex, recent dental work, sores, bleeding gums, oral ulcers;
· Other illnesses that affect immune systems;

· An inflammation in the genital tract (can enhance transmission of the virus which actually thrives in inflammatory cells); and
· The type of sexual activity involved.
J.U. at para. 85

Centre for Disease Control and Prevention, “Oral Sex and HIV Risk”, June 2009
D. McLay, supra, at p. 3
Scott Burris et al, Do Criminal Laws Influence HIV Risk Behavior? An Empirical Trial, (2007) 39 Ariz. St. L.J. 467 at pp. 476 to 477
Grant, Prosecution, supra, at paras. 8, 31 to 35
Cornett, supra, at para. 66

94.
Many of these factors may be unknown to the accused, including whether they have contracted another STI. Some factors may be unknown to them because they pertain to the HIV negative partner. To hinge disclosure obligations on such variables – many of which would be unknown months later when a prosecution is mounted – is, to say the least, fraught with difficulty. Significantly, the estimated risks are cumulative – that is, with each sex act, the risk increases. In A.T.R., the court assessed the cumulative risks of the accused as follows:

The risk of infection based on his 2010 viral load is quantified at a maximum of eight to 10 “transmissions” per 10,000 exposures, assuming 100 exposures per year, or a risk of one partner infection per 1,000 exposures. This is a “per exposure” estimate which is cumulative, i.e. each time a [non-infected] partner is involved, the risk would be about 1 to 1,000, but for 100 exposures with the same partner, the risk would be 10%. The risk is heightened by the presence of a current sexually transmitted infection in either partner.

In accepting a guilty plea to two counts of aggravated sexual assault for unprotected intercourse with two women, one of whom became pregnant, the trial judge further stated:

If A.T.R.’s viral load was at the 2010 level when he was with either of the complainants, he would have posed a very significant danger to these two complainants. One would hope, and perhaps conclude in light of their testing negative, that the risk he posed was in fact low or minimal. However, I do note that a lack of risk is not something for which A.T.R. can take credit, because at the time of these relationships he had no idea himself what risk he posed, and he took no steps whatsoever to address or control the risk. He also did not permit the complainants to do so, by disclosing to them, or using condoms. Not knowing himself what his levels were, he essentially gambled with their health and their lives, and that of his child.

R. v. A.T.R., 2011 BCPC 283 at paras. 15 and 19
Walkem, at para. 10

Grant, Prosecution, supra, at para. 33

Cornett, supra, at para. 62
95.
In addition, basing disclosure obligations on estimates of risk that increase or decrease according to variable such as the ones discussed above, understates the risk posed to the community.  The dangers of concealing the risks of HIV infection extend far beyond the individual accused and complainant. A complainant who unwittingly contracts HIV unknowingly places future partners at risk. They, in turn, may do the same.  The scientific evidence discussed above shows that the initial period of infectivity – which is often asymptomatic – is the time when an unwitting complainant is most likely to pass the virus on to others.  

Grant, Rethinking Risk, supra, at para. 23
96.
In order for condoms to be effective, they must be used properly. In order for antiretroviral drugs to be effective, they must be taken correctly and consistently.  There are myriad other factors that affect risk of transmission – some of which may be within the knowledge of the HIV positive person and others that may not. The chance of human error affecting both condom use and antiretroviral drug therapy makes withholding information about the potential for HIV infection a dangerous act of concealment, as it was shown to be in Thornton. It is imperative that a potential sexual partner be the one who decides what risk they are willing take with their health. Voluntary, freely exercised and reasonably informed consent allows for no other conclusion. 

F. 
Conclusion on informed consent based approach

97.
As stated at the outset, the protection of the public and the promotion of each individual’s physical integrity, dignity and personal autonomy must be of paramount concern in cases involving nondisclosure of a serious STI. Parliament and the courts have delineated a robust definition of consent to sexual activity that, at its core, reflects and promotes sexual autonomy, dignity and equality. In order to give effect to these fundamental values, true consent necessarily involves being informed of significant relevant facts that could cause serious bodily harm. An informed consent analysis provides a clear and predictable framework that mandates disclosure to a prospective sexual partner of any risk of serious bodily harm prior to engaging in sexual activity.  Each person must know what is expected of them. Further, the obligation on someone who is HIV positive to disclose their status to a prospective sexual partner is not unduly onerous, particularly when compared to the substantial harm that can flow from the deceptive withholding of this information. A fear of rejection or stigmatization simply cannot override another’s right to sexual autonomy and integrity, particularly in the context in which Parliament and the courts have demanded a positive and progressive definition of “voluntary consent” to sexual activity. 
G.
Impact of each position on within appeals and response to other grounds of appeal
a) 
The appellant Felix
98. As noted at the outset, the Crown concedes that under the proposed framework, the convictions for aggravated sexual assault against the appellant Felix cannot stand as the Crown did not meet its burden of establishing endangerment to life. This is not to suggest that it would not have been possible to do so. It is simply to say that it was not done so at this trial. It is the Crown’s position that this Court should convict the appellant of the included offence of sexual assault causing bodily harm, based on the impact of nondisclosure on the complainants. Of particular note, N.S. received post-exposure prophylaxis after her exposure and became “violently ill”. In Luu, the trial judge found that the effects of taking PEP itself constituted serious bodily harm. The respondent advances the same argument herein. The complainant M.F., testified to experiencing shock and trauma for months while she awaited her test results. The psychological impact went beyond “transient or trifling in nature.” The appellant’s conviction for sexual assault should stand.
R. v. Luu, [2006] O.J. No. 1083 at paras. 31 to 34 (C.J.)
McCraw at para. 23
Also see J.A.T., at para. 25; and Mabior at para 97 

b) 
Additional issues raised by the appellant Mekonnen
99.
Further to his unreasonable verdict submission, the appellant Mekonnen submits that the trial judge erred in his assessment of credibility and in his application of W.D. The respondent agrees that the trial judge did not resolve whether the act of intercourse without disclosure, for which the appellant was convicted, was with a condom. The trial judge considered it immaterial to resolve this issue as either way, the complainant’s consent had been vitiated. The trial judge’s approach to the assessment of credibility was responsive to his understanding of the law; the appellant had admitted there was no disclosure and since a risk existed, consent was vitiated. On the framework presented herein, the lack of a factual finding on this point would be immaterial for a conviction of sexual assault. However, it would be material to a finding of aggravated sexual assault. As such, the respondent submits that a conviction for sexual assault should be substituted. 
Reasons for judgment, January 26, 2010, at paras. 44 and 45 

100.
However, the trial judge did not err with respect to his finding that the complainant ultimately would not have had sex with the appellant at the outset had she known about his HIV status. K.S. said more than just “probably not” when asked whether she would have had sex with the appellant if had he told her of his status before they first had sex. She testified that, had she been given the choice, she would have educated herself on what HIV was before making her initial decision whether to sleep with him. When asked further if she would have engaged in any sexual activity with him, even with a condom, she said “no”. On this evidence, the trial judge was entitled to conclude that had she known from the outset, she would not have had sex with him. 
Reasons for judgment, January 26, 2010, at paras. 41, and 46 to 48

Crown submissions, December 9, 2009, at p. 98.15 to .28
Evidence of K.S., Transcript of proceedings, July 14, 2009, at p. 30.20 to .32
H.
The appellant Felix’s appeal against sentence
101. 
The deliberate non-disclosure of one’s HIV-positive status to an unknowing partner is a serious offence.  In McGregor, this Court emphasized that denunciation, deterrence and the protection of the public are the primary sentencing goals in nondisclosure cases. There is a significant range of sentences in cases involving HIV non-disclosure. In Ontario, sentences have generally ranged from one to eleven years of incarceration, depending on the circumstances.

Please see the respondent’s chart at Appendix A, Sentencing for Nondisclosure of HIV in Canada

McGregor, at paras. 25, 28 30 and 36; also see Williams, 2006
102.
In the present case, the appellant Felix received a five-year term of imprisonment. Having spent 15 months in pre-sentence custody, he was credited at a rate of two for one, leaving two and a half years remaining as of December 1, 2010. He remained incarcerated until his bail pending appeal application was heard on May 9, 2012.  If this Court adopts the position of the respondent and enters convictions for sexual assault causing bodily harm instead of for aggravated sexual assault, Mr. Felix’s sentence should be adjusted. However, given the aggravating features at play, it is submitted that a significant sentence is nevertheless warranted. Specifically:
 
· There were two victims;

· He did not wear a condom; 

· He did not disclose despite being aware of his disclosure obligations,; 

· He preyed on vulnerable women and manipulated them; and

· The devastating impact his non-disclosure had on the lives of N.S. and M.F.

Reasons for sentence, December 1, 2010, at p. 5.25 to p. 8.15
Part III: 
Additional Issues

103.
 The respondent raises no additional issues.

Part IV: 
Order Requested

104.
The respondent respectfully submits that this appeal should be dismissed except for in accordance with the concessions that lesser and included offences be substituted for the offences of aggravated sexual assault and that Mr. Felix’s sentence be commensurate with those reductions.

All of which is respectfully submitted by

___________________________________



Kim Crosbie

Counsel for the Attorney General 





DATED at Toronto this 15th day of June, 2012
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Criminal Code
R.S.C. 1985, c. C-46
PART VIII
OFFENCES AGAINST THE PERSON AND REPUTATION
Assaults
SECTION 265
Assault
265. (1) A person commits an assault when

· (a) without the consent of another person, he applies force intentionally to that other person, directly or indirectly;

· (b) he attempts or threatens, by an act or a gesture, to apply force to another person, if he has, or causes that other person to believe on reasonable grounds that he has, present ability to effect his purpose; or

· (c) while openly wearing or carrying a weapon or an imitation thereof, he accosts or impedes another person or begs.

Application
(2) This section applies to all forms of assault, including sexual assault, sexual assault with a weapon, threats to a third party or causing bodily harm and aggravated sexual assault.

Consent
(3) For the purposes of this section, no consent is obtained where the complainant submits or does not resist by reason of

· (a) the application of force to the complainant or to a person other than the complainant;

· (b) threats or fear of the application of force to the complainant or to a person other than the complainant;

· (c) fraud; or

· (d) the exercise of authority.

Accused's belief as to consent
(4) Where an accused alleges that he believed that the complainant consented to the conduct that is the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and that, if believed by the jury, the evidence would constitute a defence, shall instruct the jury, when reviewing all the evidence relating to the determination of the honesty of the accused's belief, to consider the presence or absence of reasonable grounds for that belief.

R.S.C. 1970, c. C-34, s. 244; S.C. 1974-75-76, c. 93, s. 21; S.C. 1980-81-82-83, c. 125, s. 19.

SECTION 271
Sexual assault
271. (1) Every one who commits a sexual assault is guilty of

· (a) an indictable offence and is liable to imprisonment for a term not exceeding ten years; or

· (b) an offence punishable on summary conviction and liable to imprisonment for a term not exceeding eighteen months.

(2) [Repealed, R.S.C. 1985, c. 19 (3rd Supp.), s. 10]

R.S.C. 1985, c. C-46, s. 271; R.S.C. 1985, c. 19 (3rd Supp.), s. 10; S.C. 1994, c. 44, s. 19.

SECTION 272
Sexual assault with a weapon, threats to a third party or causing bodily harm
272. (1) Every person commits an offence who, in committing a sexual assault,

· (a) carries, uses or threatens to use a weapon or an imitation of a weapon;

· (b) threatens to cause bodily harm to a person other than the complainant;

· (c) causes bodily harm to the complainant; or

· (d) is a party to the offence with any other person.

Punishment
(2) Every person who commits an offence under subsection (1) is guilty of an indictable offence and liable

· (a) if a restricted firearm or prohibited firearm is used in the commission of the offence or if any firearm is used in the commission of the offence and the offence is committed for the benefit of, at the direction of, or in association with, a criminal organization, to imprisonment for a term not exceeding 14 years and to a minimum punishment of imprisonment for a term of

· (i) in the case of a first offence, five years, and

· (ii) in the case of a second or subsequent offence, seven years;

· (a.1) in any other case where a firearm is used in the commission of the offence, to imprisonment for a term not exceeding 14 years and to a minimum punishment of imprisonment for a term of four years; and

· (b) in any other case, to imprisonment for a term not exceeding fourteen years.

Subsequent offences
(3) In determining, for the purpose of paragraph (2)(a), whether a convicted person has committed a second or subsequent offence, if the person was earlier convicted of any of the following offences, that offence is to be considered as an earlier offence:

· (a) an offence under this section;

· (b) an offence under subsection 85(1) or (2) or section 244 or 244.2; or

· (c) an offence under section 220, 236, 239 or 273, subsection 279(1) or section 279.1, 344 or 346 if a firearm was used in the commission of the offence.

However, an earlier offence shall not be taken into account if 10 years have elapsed between the day on which the person was convicted of the earlier offence and the day on which the person was convicted of the offence for which sentence is being imposed, not taking into account any time in custody.

Sequence of convictions only
(4) For the purposes of subsection (3), the only question to be considered is the sequence of convictions and no consideration shall be given to the sequence of commission of offences or whether any offence occurred before or after any conviction.

R.S.C. 1985, c. C-46, s. 272; S.C. 1995, c. 39, s. 145; S.C. 2008, c. 6, s. 28; S.C. 2009, c. 22, s. 10.

SECTION 273
Aggravated sexual assault
273. (1) Every one commits an aggravated sexual assault who, in committing a sexual assault, wounds, maims, disfigures or endangers the life of the complainant.

Aggravated sexual assault
(2) Every person who commits an aggravated sexual assault is guilty of an indictable offence and liable

· (a) if a restricted firearm or prohibited firearm is used in the commission of the offence or if any firearm is used in the commission of the offence and the offence is committed for the benefit of, at the direction of, or in association with, a criminal organization, to imprisonment for life and to a minimum punishment of imprisonment for a term of

· (i) in the case of a first offence, five years, and

· (ii) in the case of a second or subsequent offence, seven years;

· (a.1) in any other case where a firearm is used in the commission of the offence, to imprisonment for life and to a minimum punishment of imprisonment for a term of four years; and

· (b) in any other case, to imprisonment for life.

Subsequent offences
(3) In determining, for the purpose of paragraph (2)(a), whether a convicted person has committed a second or subsequent offence, if the person was earlier convicted of any of the following offences, that offence is to be considered as an earlier offence:

· (a) an offence under this section;

· (b) an offence under subsection 85(1) or (2) or section 244 or 244.2; or

· (c) an offence under section 220, 236, 239 or 272, subsection 279(1) or section 279.1, 344 or 346 if a firearm was used in the commission of the offence.

However, an earlier offence shall not be taken into account if 10 years have elapsed between the day on which the person was convicted of the earlier offence and the day on which the person was convicted of the offence for which sentence is being imposed, not taking into account any time in custody.

Sequence of convictions only
(4) For the purposes of subsection (3), the only question to be considered is the sequence of convictions and no consideration shall be given to the sequence of commission of offences or whether any offence occurred before or after any conviction.

R.S.C. 1985, c. C-46, s. 273; S.C. 1995, c. 39, s. 146; S.C. 2008, c. 6, s. 29; S.C. 2009, c. 22, s. 11.

 SECTION 273.1
Meaning of "consent"
273.1 (1) Subject to subsection (2) and subsection 265(3), "consent" means, for the purposes of sections 271, 272 and 273, the voluntary agreement of the complainant to engage in the sexual activity in question.

Where no consent obtained
(2) No consent is obtained, for the purposes of sections 271, 272 and 273, where

· (a) the agreement is expressed by the words or conduct of a person other than the complainant;

· (b) the complainant is incapable of consenting to the activity;

· (c) the accused induces the complainant to engage in the activity by abusing a position of trust, power or authority;

· (d) the complainant expresses, by words or conduct, a lack of agreement to engage in the activity; or

· (e) the complainant, having consented to engage in sexual activity, expresses, by words or conduct, a lack of agreement to continue to engage in the activity.

Subsection (2) not limiting
(3) Nothing in subsection (2) shall be construed as limiting the circumstances in which no consent is obtained.

S.C. 1992, c. 38, s. 1.
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� As of April 2012, the appellant has served his term of incarceration. 


� The appellant was also charged with one count of aggravated sexual assault in relation to another complainant, D.H. She had also met the appellant on line. She testified that they had sexual intercourse a number of times, and engaged in oral sex, all without protection. She also said the appellant had not disclosed his HIV status. The trial judge acquitted the appellant on this count due to concerns with D.H.’s reliability and credibility. 


� A person could remain asymptomatic for several years. Two of Mr. Aziga’s victims did not become aware that they were HIV positive until it was too late for treatment. Both women died from AIDS-related cancers shortly after being told they had HIV.  Aziga, at para. 5


� The side effects were so severe for one of the victims in the Aziga case that she discontinued antiretroviral therapy.


� For prophylaxis (PEP) to be effective, the medication must be started within 72 hours of coming into contact with the virus. The quicker PEP is started the better, ideally within hours of coming into contact with HIV. The longer the wait, the less chance of it being effective. PEP is a month-long treatment, which has serious side effects and is not guaranteed to work. The treatment involves taking the same drugs prescribed to people who have tested positive for HIV. In R. v. Luu, 2006 ONCJ 84 at paras. 31 to 34 (C.J.), the trial judge found that the effects of taking PEP itself constituted bodily harm. Also see R. v. J.A.T., 2010 BCSC 766, at para. 25, and Mabior at para 97.


� In R. v. McCraw, the Supreme Court defined serious bodily harm as “any hurt or injury, whether physical or psychological, that interferes in a substantial way with the physical or psychological integrity, health or well-being of the complainant.”


� At second new trial, Mr. Hutchison was convicted of sexual assault. The medical evidence established the complainant could have become pregnant when she had unprotected intercourse when she was menstruating and not as a result of him poking holes in the condoms. Further, the trial judge found that it had not been established her life had been endangered. He was subsequently sentenced to 18 months incarceration. R. v. Hutchison, [2011] N.S.J. No. 723 and [2011] N.S.J. No. 675. Mr. Hutchison subsequently appealed against his conviction. A panel of five judges heard his appeal the week of June 4, 2012. The decision is under reserve.


� Note that this decision was appealed (C54580). The Court, consisting of Justices Simmons, Cronk and Hoy, heard the appeal on March 9, 2012. The decision remains under reserve.


� For an example of a conditional sentence in this context, see, R. v. J.M., [2005] O.J. No. 5649


� Although endangerment to life does not require actual harm or injury, the Crown would have to establish that the actions of the accused put the life of the complainant in peril or danger, or as described in Palombi, that they exposed someone to danger, harm or risk, or put them in danger of something untoward occurring. It has been established that the mens rea  for aggravated assaults is the mens rea for the assault plus objective foresight of the risk of bodily harm. Williams, S.C.C. at paras. 23, 41-47; 43 and 55; R. v. Godin (1994) 89 C.C.C. (3d) 574 at para. 1 (S.C.C.); F.S.,at para. 27; and R. v. Palombi, (2007), 222 C.C.C. (3d) 528 at para. 14 (Ont. C.A.).


� Justice Cory mentioned in obiter that “the careful use of condoms might be found to so reduce the risk of harm that it could no longer be considered significant so that there might not be either deprivation or risk of deprivation.”  He did not go onto explain in what circumstances the use of a condom might reduce the risk. Most importantly, however, there was no evidence before the Court, as there was in Mabior and which will be discussed below, about how condoms can and cannot protect against sexually transmissible disease such as HIV. Cuerrier, at para 129


� The Court also rejected an argument that his conviction was unfounded as there was no evidence tendered about his viral load. The court held it was not necessary for the Crown to tender evidence of an accused’s viral load – that it was sufficient to tender an expert who would provide general risks estimates. Here, the court concluded, the jury was entitled to convict on the evidence of the expert that was presented. The court, having heard arguments from the intervener Canadian HIV/AIDS Legal Network and the British Columbia Persons with AIDS Society, further rejected the submission that an accused having to prove their viral load was an inappropriate shifting of the burden of proof. The court concluded that an accused, as a tactical matter, could introduce evidence of their viral load.


� It should be noted that after his conviction on these charges, the appellant Felix was convicted of attempted aggravating assault stemming from a complaint in Dryden that occurred before the incidents at hand. He received a 12 month sentence that was to be served consecutively to the sentencing for the present offences.
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