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I recently attended the criminal HIV exposure trial of
two young men in Kitchener, Ontario. Each was
found guilty of two counts of Aggravated Sexual
Assault for exposing (but not infecting) two other
men to HIV. They are now liable for a Life Sentence.

Prior to the trial, I had been following HIV exposure
trials in Canada and reading the courts” decisions. To
me, many of the guilty verdicts just did not seem to

fit the evidence presented in the trial or in some cases
did not even seem to follow the law.2 How does

A non-violent, consensual sex between adults
4 "\ become a crime? I had been wondering if I was
“Even I am surprised by the  missing something; | wondered what it was that I
verdict.” was blind to. Was I being unreasonable? Did I not
properly understand the law or the legal
Andre Rajna procedures? Was I blind to my own ignorance or
Crown Prosecutor bias? When I found out that another HIV exposure
December 19, 2012 trial was scheduled right in my own
U ) neighbourhood, Tknew that I had to go. [ had to
Y see what was happening for myself.
The Trial

The trial lasted 12 2 days, including two full days of jury selection and 11 hours of jury
deliberations. The Judge began the trial by giving the Jury some general preliminary
instructions.
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The Crown Prosecutor then made an opening statement; Defense Counsel did not. The
Crown, then presented its evidence, calling 5 witnesses: the two investigating police
detectives; the two Complainants and a public health expert on HIV transmission and
epidemiology. The Crown also presented multiple exhibits including transcripts of text
messages among the Complainants and Defendants, the medical records of the
Defendants and one of the Complainants, the expert’s report for this case and a necklace
one of the Defendants mistakenly left behind at one of the Complainant’s apartment.
All of this evidence was rigorously cross-examined by the Defense Counsellors.

The Jury asked multiple questions of the Judge during Crown’s presentations and the
Defense’s cross-examination. Their first question, on the morning of second day of
evidence, requested the definition of Aggravated Sexual Assault. The Judge postponed
the answer until his final instructions to the Jury.

Defense Counsel aggressively targeted the credibility of the Complainants. Both
Complainants were asked to explain the multiple discrepancies between their police
statements, their testimony at pre-trial hearings and their testimony at the trial itself.

A They gave distinctly different versions of the sex
e ™ acts that were the subject of the charges. The first
Complainant recounted three different accounts
The Judge expressed about which one of the Defendants he had had
“grave doubts” about the intercourse with, over the course of his statements

Compl?‘inants' Credibﬂ_ity to the police and his testimony at the preliminary
and said they were alive hearing and this trial. He testified that he tested
to the risks. regularly for sexually transmitted infections

Justice Donald Gord (STI's), always used a condom for intercourse and
ustice Donald Gordon

Pre-charge Conference
December 13, 2012

always enquired about his partners” HIV status,
except, of course, in this case and the 5 other
sexual partners he referred to in his text messages
NG / including the other Complainant whom he knew
Y to have an active syphilis infection. After this
contradiction was exposed he stated that he relied on the other Complainant to arrange

and screen the participants for all of their group sex encounters. “If they were all right
with him, it was OK with me.” The second Complainant testified that he had not always
used condoms or enquired about his partners” HIV status because he looked over his
potential sexual partners and if “they looked upstanding and had their own car, they
were good to go.” He said this was the first time he arranged a group sexual encounter,

All Rights Reserved © 2012 Carl W. Rush 2



usually it was done by the other Complainant. He perjured himself at the preliminary
hearing by stating that he did not have a criminal record for drugs and weapons related
charges. He was also exposed by several contradictions and evasions designed to cover
up his illicit drug activities on the day of the alleged assaults. He deleted all the text
messages stored on his cell phone for the same purpose before he made his complaint to
the police. He also lied on the stand about knowing he had an active syphilis infection
at the time of the alleged assaults even though his medical records, which were one of
the exhibits, indicated otherwise. Both Complainants were caught colluding about their
testimony at the trial, both prior to the trial and, on the evening between their
appearances on the witness stand.

The Defense did not call any witnesses but presented one exhibit, several letters from
one of the Defendant’s doctor to corroborate some of the testimony of the
Complainants.

It became clear during the course of these AN

4 A

proceedings that the Defense had previously won

a motion at a pre-trial hearing to admit into “I just felt the complainants
evidence a limited amount of the Complainants’ lacked credibility in the
sexual history that related directly to the charges. crucial issues in the case.”
Usually the sexual history of the complainant is

not admissible to prevent its use to discredit the Scott Reid
complainant, however in this case an application Defense Counsel
under Section 236(2) of the Criminal Code of December 19, 2012
Canada was granted as this evidence had a direct \_ )
bearing on the decisions to be made by the Jurors. Y

Following the presentation of evidence, the Defense Counsellors made their
Summations and then the Crown Prosecutor made his Summation.

The Judge then gave a summation of the evidence and his instructions to the Jury,
explaining principles of law, including the innocence of the Defendants until proven
guilty, that the Jury may not infer guilt if the Defendants chose not to testify, that the
Crown must prove its case beyond a reasonable doubt and he explained the legal
elements of the Aggravated Sexual Assault law. The Jury was then sequestered to make
their deliberations.
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How the Jury got it Wrong

After explaining the Aggravated Sexual Assault law and pointing out that intentionally
withholding one’s HIV+ status invalidates the sexual partner’s consent, the Judge put
the three crucial questions in this case to the Jury. One, did the Crown prove beyond a
reasonable doubt that the sex acts took place? Two, did the Crown prove beyond a
reasonable doubt that the Defendants did not disclose their HIV+ status to the
Complainants? And three, did the Crown prove beyond a reasonable doubt that the
Complainants would not have consented to the

sex acts had they known of the Defendants’ e AN N
HIV+ status? The third question contains two

elements: the first element is determined by the “I'm a little shocked...I think
Complainants’ state of mind at the time of the the jury got it wrong.”

sex acts, and the second, the Complainants’ _ _
Cynthia Fromstein

Defense Counsel

Complainants” sexual history to the third December 19, 2012

question. N J
Y

evidence of non-consent.? The Judge also
instructed the Jury to limit their use of the

Of course, it is the prerogative of the Jury as the triers of fact to decide which evidence
to accept whether in whole, or in part or not at all. As a first hand witness to the entire
trial, I was dismayed by how much evidence was set aside and that the Jury possibly set
aside key principles of law (proof beyond a reasonable doubt, testimonial credibility,
innocent until proven guilty or the distinction between evidence and argument) in
order to accommodate the verdicts.

Let us examine each of the three crucial questions in turn. The first question, did the
Crown prove beyond a reasonable doubt that the sex acts took place? The first
Complainant indicated in his police statement that he had oral sex with the second
Defendant and anal intercourse with the other. At the preliminary hearing he stated
that he had anal intercourse with the first Defendant. At the trial he only mentioned
having anal intercourse with the other Complainant until his testimony was challenged
on cross-examination. Three varying accounts of the same events raised a reasonable
doubt to me about the sex acts, at least concerning the first Defendant. As the Crown
was not pursuing a conviction based on the alleged act of oral sex, the Judge entered a
verdict of Not Guilty concerning one of the charges of assisting an Aggravated Sexual
Assault against the second Defendant, as a matter of law, due to the lack of evidence.
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The other sex acts forming the basis of three of the remaining four Aggravated Sexual
Assault charges were not challenged.

The second question, did the Crown prove beyond a reasonable doubt that the
Defendants did not disclose their HIV+ status to the Complainants? A transcript of one
text conversation between the Defendants stated, “I told him on Facebook, I think he
forgot.” The Complainant could not recall. Yet, both Complainants related accounts of
an in person conversation with the Defendants about why the first Defendant was on
leave from work due to illness. Neither Complainant could recall precise details of the
conversation nor if the Defendant discussed the collapse of his immune system or his
CD4 count (a laboratory marker of immune function) as they indicated in previous
statements. One Complainant said he was only interested in finding a way to receive
paid leave himself and only wanted to know what the doctor told the employer. He
said the Defendant was evasive. The Complainant evaded answering questions about
the Defendant telling him about his HIV status at work when he discovered he was
HIV+. The other Complainant could only recall making a joke about cancer during the
conversation. The second Defendant did not challenge the claim that he failed to
disclose his HIV+ status.

And the third question, did the Crown prove beyond
a reasonable doubt that the Complainants would not
have consented to the sex acts had they known of the
defendants” HIV+ status? Both Complainants
repeatedly and emphatically stated that they would
not knowingly engage in sex with an HIV+ person.
They attempted to corroborate this statement with
examples of what they would do if they found out an
acquaintance was HIV+. “I wouldn’t let them in the
door.” “I would have deleted his contact info from
my phone.” “I would remove them as friends on
Facebook.” “I wouldn’t have touched him.” “There’s

no way I'd even go near someone who's poz.”

Directly contradicting these statements was the limited evidence of the Complainants’
sexual history permitted by the Section 236(2) application brought by the Defense. This
evidence was limited to the transcripts of text messages of the Complainants and their
testimony about those texts, on the day of the alleged assaults, on the days they had

All Rights Reserved © 2012 Carl W. Rush 5



other meetings with the Defendants and text conversations that directly referred to the
alleged assaults. This evidence referred to 5 other sexual partners of the first
Complainant and 4 sexual partners of the other, including each other. On cross-
examination, it was revealed that all of these sexual relationships contained only
occasional condom use and no enquiries about the participants” HIV status. One of the
participants was infected with syphilis as a result of the second Complainant’s actions.
It was apparent that both Complainants routinely engaged in high risk group sexual
encounters with virtual strangers without the use of condoms and with unknown or
unstated HIV status. They both conceded their sexual partners could have been HIV+
without knowing or stating it. This evidence raised serious doubts about both
Complainants” protests that they would not have had sex knowing someone to be
HIV+. Obviously, this is exactly what they practiced on a regular basis while
simultaneously denying it.

So, how does a guilty verdict follow when the crucial questions are littered with
doubts? There is a reasonable doubt about the credibility of the first Complainant
concerning the occurrence of the sex acts with the first Defendant. There is a reasonable
doubt that the same Defendant failed to disclose his HIV+ status through a Facebook
communication and in person on possibly two occasions. There is significant reasonable
doubt that both Complainants would not have consented to sex knowing the
Defendants to be HIV+. By any measure, the Crown had certainly not proved all three
crucial legal elements beyond a reasonable doubt.

Deliberation or Discrimination?

Of course, no one other than the jurors will know the content or the process over the
course of their decision. However, because the verdicts do not fit the evidence and the
law, I was left to infer in hindsight their possible deliberations. Were they persuaded by
the Crown Prosecutor’s theory of the evidence or his rhetoric? Was the Defense too
aggressive with the Complainants eliciting the Jury’s sympathy? Was the Jury
influenced by the sensational nature of some of the testimony and/or other evidence?
Were they swayed by familiar narratives in legal, public health or HIV culture? Did the
Jury infer the Defendants were guilty because they did not testify on their own behalf?
Were the Defendants guilty simply because they were known to be HIV+?

One of the arguments the Crown Prosecutor presented in his Summation was a parable
about risk. A driver is speeding along Highway 401 and another driver flashes his
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headlights to warn the first driver that a police cruiser is conducting speed checks
ahead. Of course, the first driver slows down. The Crown argued that knowledge
changes behaviour but all of us know that a police cruiser may be beyond the next
overpass or around the next corner and we just adhere to the speed limit. Few of us
would blame another driver if we got a speeding ticket or blame another driver for not
telling us something we already knew. Regret in
hindsight and informed consent beforehand are not

necessarily mutually exclusive. A

“Nothing could be more
irresponsible than the
immodest self-certainty of
one who rests content in
the good sense of a
responsibility properly
assumed.”

Some of the evidence in this case was sensational
and graphic, especially some of the transcripts of
text conversations. The Crown argued that people
don’t make statements against their own interest
unless they are true. However, we all make
statements against interest on a regular basis:

bragging, statements of bravado, jokes, and Thomas Keenan

disclosures designed to elicit trust or sympathy Fables of Responsibility

whether true or not, are common examples. 1997
Were the Jurors sympathetic to the Complainants? ~ \_ J
Was the cross-examination too aggressive? Did the Y

inclusion of Section 236(2) evidence about the Complainants” sexual history invoke the
familiar narrative of the assault victim re-victimized while on the witness stand? Were
other familiar narratives in play: too often the guilty are acquitted on a technicality; the
needs of the general public outweigh the rights of the individual; the embittered,
disenfranchised AIDS victim bent on their own gratification without regard for others;
the end justifies the means, and/or erotic myths about the transmission of HIV?

Viral bias?

Stark contrasts recurred throughout the trial, however; none was more poignant for me
than the double standard between HIV and syphilis. Although not the subject of this
proceeding, the Jury heard and saw evidence about the active syphilis infection of one
of the Complainants. He acknowledged that he did not advise the Defendants or use
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condoms during intercourse with them. He also testified that he had actually infected
one of his other sexual partners referred to in his text messages.

The public health expert testified that left untreated or treated too late, syphilis will
result in multiple organ failure, insanity and death. He also testified that syphilis
treatments were not always a cure.

We also heard that HIV exposure constituted a “significant risk of bodily harm”
precisely because if left untreated HIV infection will result in death. The Judge
indicated that this was a matter of law determined by a recent case at the Supreme
Court of Canada.* The Judge also stated in his instructions to the Jury that syphilis
exposure would constitute the basis of an Aggravated Sexual Assault charge, however,
the Police and the Crown failed to investigate or charge anyone in this matter. Clearly,
HIV had been singled out for selective prosecution as a matter of Police and Crown

policy.

Although there have been a handful of token prosecutions in Canada for exposure to
other STTI's, the number of prosecutions does not approach the more than 140 cases of
criminal HIV exposure.®

The Miscarriage of Justice

The miscarriage of justice is not an isolated, single event
or incident. It is a pervasive and systemic problem.
Although most of us prefer to think that we are
unprejudiced and unbiased, we must acknowledge that
that is simply not possible. A recent survey of Canadians
indicates that 16% of Canadians “feel afraid” of people
living with HIV and 54% would be somewhat or very
uncomfortable with a close friend or family member
dating someone with HIV.6

There is an element of blindness to prejudice that appears as a surprise to us when we
experience an insight about ourselves and we allow ourselves to learn from our
mistakes. Injustice to others is only possible when we have conditioned ourselves to
accept it, whether is about poverty, gender, race, religion, disability or HIV.
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In Canada’s recent past, HIV+ persons have been convicted of Aggravated Assault for
biting” or spitting.8 HIV+ persons have been convicted of Aggravated Sexual Assault for
acts of oral sex.? Public health officials continue to insist that HIV+ persons use
condom:s for acts of oral sex.1? Public health messages completely disregard the effect of
HIV treatment on HIV transmission for acts of vaginal or anal intercourse.'’ Some of
these examples appear outrageous in light of what is known today. In this case, the
Crown did not pursue a charge on the basis of an act of oral sex due to the lack of
evidence that HIV can be transmitted in this manner. When are we going to get it right?
How many HIV+ persons will be arrested, dragged through the courts, sometimes all
the way to the Supreme Court of Canada, and even imprisoned, while the rest of us are
still sorting it out?

Two patterns emerged from the other court decisions I had been reading that I
mentioned at the beginning of the article. The first pattern concerns the credibility of
HIV+ persons in cases where disputes over condom use or disputes over disclosure of
HIV status are the issue. In the absence of corroborating physical evidence, invariably
the HIV+ person is at a distinct credibility disadvantage. 12

The other pattern emerges surrounding the use of scientific evidence. The Supreme
Court of Canada recently rejected a rigorous scientific study'? indicating that HIV+
persons on effective treatment were no longer infectious.’* However, the Superior Court
of Ontario admitted much less rigorous scientific evidence to demonstrate using
phylogenetic methods that a man was the source of several HIV infections.!®
(Phylogenetic methods employ mathematical models to estimate the probability of
genetic mutation sequences. Phylogenetic methods can say that a certain strain of HIV
is more closely related to a sample strain than another. It can say that certain mutation
sequences are not possible. However, it cannot definitely demonstrate one sample to be
the source of another. 16)

This case merely re-enacted the same patterns and double standards by accepting
incredible testimony from the Complainants, setting aside significant evidence of
consent and by the failure to counter charge one of the Complainants for syphilis
exposure. Multiple standards are being utilized in Canadian courts in order to secure
convictions against persons with HIV.

Even if every HIV+ person disclosed their HIV status to every sex partner every time, it
would still not be sensible to have intercourse with casual partners without condomes.
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There is mounting evidence and consensus that HIV transmissions rates are completely
explainable by the prevalence of infected but untested or untreated persons.17 18 19 20
Why are we punishing the people who are known to be HIV+? What purpose does this
serve? Is the desired outcome simply an HIV-free pool of casual sex partners? Do court
cases like this one have any effect on the number of HIV transmissions? Perhaps the
criminalization of HIV exposure in Canada is a ritual persecution we have conditioned
ourselves to accept rather than a judicious prosecution with measurable outcomes. Isn’t
the public interest better served by focussing on encouraging testing and ensuring
access to treatment?

There’s got to be a pill for that, eh?

This case was not something that I read about in a
newspaper from a big city like Toronto or a Supreme
Court Case in our capital, Ottawa. It happened in the
courthouse across the street from my home and was
about events that occurred in my own
neighbourhood. I was appalled to witness first-hand,
how fundamental legal principles and safeguards
were set aside to accommodate a guilty verdict that
will have no effect on the outcome of an epidemic.
My conclusion is, that Canadian HIV exposure trials

are both a symptom and a perpetuation of the
stigmatization of Canadians with HIV.

There is an effective treatment for HIV. It prevents progression to AIDS,?! restores life

expectancy?? and prevents HIV transmission.? Is anyone working on a pill for HIV-
related discrimination?
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scapegoat (-pg-) n., & v.t.
...2. person bearing the
blame that should fall on
others. 3. make scapegoat
of.

The Concise Oxford
Dictionary

_ J
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